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UNITED STATES COURT OF APPEALS, 


FOR THE SECOND CIRCUIT. 


CHARLES SCALAFANI, 
Plaintiff-Appellee, 
-against- 


MOORE MCCORMACK LINES, INC., 
"MORMACDRAGO" D/A 1/2/71 


Defendant-Appellant and 
Third Party Plaintiff-Appellee, 


-against- 
UNIVERSAL TERMINAL AND STEVEDORING CORP., 


Third Party Defendant-Appellant. 


Date 


5-5-72 
5,17/72 
7-6-72 


8/9/72 


8/14/72 


8-14-72 
8/28/72 


10/10/72 


11/2/73 
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DOCKET ENTRIES, 


Complaint filed. Summons Issuca. 

Summons returned & filed/execui>%. 

ANSWER of deft Moore-McCormack Lines, Inc 
etc. filed. 

THIRD PARTY COMPLAINT FI™ZD, Third party 
Summons issued. 

THIRD PARTY summons returned & filed, 

Third Party deft served 

Third Party deft answers to third party 
pltff, interrogatories filed. 

ANSWER of third party deft filed. 

Deft's notice to take pltff's & third-party 
deft's deposition filed. 

Third-party deft's cross-notice to take 
pltff's deposition filed 

Defendant's Interrogatories to Plaintiff 
filed 

Defendant's Interrogatories to Third Party 
Pltff's filed. 

Answers to Interrogatories (Answers of UNIV. 


MARITIME SERV.) Filed. 


Before COSTANTINO, J. - Case called & adjd. 


to 2-13-74 @ 10 A.M. for trial. 


4/25/74 
5-6-74 


5/13/74 
5/23/74 


9/23/74 


9/23/74 


9/24/74 
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DOCKET ENTRIES 


Notice to take deposition o* Gerald Gordon 
ret. 1-15-74 @ 2:30 P.M. filed. 

Before COSTANTINO, J - Case called & adj'd 
to 5-6-74 at i0 A.M. for trial. 

Answers of pltff to interrogatories filed. 
Before COfTANTINO, J. - Case called. Trial 
ordered & begun. Trial continued to 5-9-74 
at 10 A.M. 

Before COSTANTINO, J. - Case called & trial 
adjd to 5-23-74 @ 10:00 A.M. 

Stenographer's transcript of 5/6/74 filed 
Before COSTANTINO, J. - Case called- Trial 
adjd to 7/8/74 

Before COSTANTINO, J. - Case called & trial 


adj'd to 7-22-74. 


Deposition of deft and Third Party pltff by 


F. Gordon filed. P.C. sent to attys. 

Before COSTANTINO, J. - Case called- Trial 
resumed- Trial cont'd to 9/24/74 at 11:00 A.M. 
Before CONSTANTINO, J. - Case called- Trial 
resumed and concluded- Motions to dismiss- 
Decision reserved-Submit findings of fact and 
conclusions of law by 10/18/74 and answering 


papers by 10/25/74 


Date 


10/4/74 


10/4/74 


11/8/74 
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DOCKET ENTRIES 


Stenographer‘'s transcript of Sept. 

filed. 

Stenographer's transcript of Sept. 

filed. 

Deft and Third Party Pltff's Post Trial 
Memoran. Of Law filed. 

Pltff's reply memorandum filed. 

Reply memorandum of law and comments filed. 
Third-party deft's reply memorandum filed. 
By COSTANTINO, J. - Memorandum Decision dtd 
2-10-75 that Univeral is liable to Mormac for 


whatever sums are assesset in pltff's favor 


against Mormac filed. (p/c mailed to attys). 


Before COSTANTINO, J. - Case called & adj'd 
without date. 

Notice of appeal filed. Copy sent to C of A. 
JN 

Notice of appeal filed. Copy sent to C of A. 
jn 

Record on appeal certified and handed to 
Walter Risi for delivery to C of A. Acknow- 


ledgment for receipt requested. 
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COMPLAINT. 


UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


eoeqqeeeqeeee @ @2e 2 @2 @wneee®ee2se @® @ @© @ @ @ > 4 
CHARLES SCALAFANI, 
Plaintiff, 
-aguinst- 
MOORE MCCORMACK LINES, INC., 
"MORMACDRAGUO" D/A 1/2/71 

Defendant. 

- efeeereeeeereereereereereeeeeeeeweeeeeeaeeee o@ xX 


Plaintiff demands trial by jury. 
Plaintiff fcc his complaint respectfully sets 


forth as follows: 


FIRST: That at all times hereinafter mentioned 
the plaintiff was a.a is a citizen of the United States 
and of the State of New York residing at 249 Newkirk 
Avenue, Brooklyn, New York. 

SECOND: Upon information and belief that at all 
times hereinafter mentioned the defendant was a domestic 
corporation with 4 place of doing business located at 


Two Broadway, New York, New York. 
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COMPLAINT 


THIRD: Upon information and belief that at all 
the times hereinafter mentioned the defendant was the 
owner of the vessel, "MORMACDRAGO." 

FOURTH: That at all the times hereinafter men- 
tioned the said defendant operated, controlled, manned 
and provisioned the said vessel. 

FIFTH: That on or about the 2nd day of January 
1971, the said vessel was moored at 23rd Street Pier, 
Brooklyn, New York. 

SIXTH: That on or about the 2nd day of Jenuary 
1971, the said defendant had engaged the services of 
Universal Terminal & Stevedoring Corp. to perform 
stevedoring operations aboard the "MORMACDRAGO." 

SEVENTH: That on or about the 2nd day of January 
1971, while plaintiff CHARLES SCALAFANI, was lawfully 
aboard the MORMACDRAGO as an employee of Universal 
Terminal & Stevedoring Corp. was caused to sustain 
severe and permanent personal injuries through no fault 
or want of care on his part but solely as a result of 
the carelessness and negligence of the defendant, its 
servants, ea .onts, and/or employees, in failing to pro- 
vide the plaintiff with a safe place to work and/or 
the failure cf said defendant to provide plaintiff with 


a seaworthy vessel. 
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COMPLAINT 


EIGHTH: That as a result of the foregoing plain- 
tiff was disabled and endured great pain and suffering, 
required medical care for the alleviation and cure of 
his injuries and was compelled to forego his customary 
occupation and recreation all to his damages in the 
sum of ONE HUNDRED THOUSAND ($100,000.00) DOLLARS. 

NINTH: That this honorable court has jurisdictiwn 
over the parties herein and the subject matter of this 
action pursuant to sections 1332 and 1333 of the United 
States Code. 


WHEREFORE, plaintiff demands judgement in che sum 


of ONE HUNDRED THOUSAND ($100,000.00) DOLLARS together 


with costs and disbursements of this action against 


the defendant herein. 
DATED: Brooklyn, New York 
Yours, etc., 


IRVING B. BUSHLOW 
Attorney for Plaintiff 

26 Court Street 

Brooklyn, Nw York 11201 
MA5~-1336 
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ANSWER OF MOORE-McCORMACK LINES, INC. 


UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


Defendant, MOORE-MCCORMACK LINES, INC., answering 
the complaint of the plaintiff herein, by its attorneys, 
DOUGHERTY, RYAN, MAHONEY, PELLEGRINO & GIUFFRA, respect- 
fully shows to the Court and alleges upon intormation 


and belief: 


FIRST: It denies that it has knowledge or infor- 
mation sufficient to form a belief as to the allegations 
contained in paragraph FIRST of the complaint. 

SECOND: It denies the allegations contained in 
paragraph SECOND of the complaint. 

THIRD: It admits the allegations contained in 
paragraphs THIRD, FOURTH and FIFTH of the complaint. 


FOURTH: It denies that it has knowledge or infor- 


mation sufficient to form a belief as to the allegations 


contained in parac«:ph SIXTH of the complaint. 
FIFTH: It den. s the allegations contained in 


paragraphs SEVENTH, EIGHTH and NINTH of the complaint. 
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ANSWER OF MOORE-McCORMACK LINES, INC 


FURTHER ANSWERING AND AS AND FOR A FIRST 
AFFIRMATIVE DEFENSE, DEFENDANT ALLEGES UPON 
INFORMATION AND BELIEF: 


SIXTH: That whatever injuries the plaintiff may 
have sustained at the time and place mentioned in the 
complaint, if any, were caused in whole or in part or 
were contributed to by the negligence, fault and want 
of care on the part of the plaintiff and the defendant 
pleads the contributory negligence of the plaintiff 
herein, as a bar to any recovery herein, by the plair.- 
tiff against the defendant. 

WHEREFORE, defendant demands judgment dismissing 
the complaint, together with the costs and disburse- 


ments of this action. 


DOUGHERTY, RYAN, MAHONEY, 
PELLEGRINO & GIUFFRA 
Attorneys for Defendant 
BY: ROBERT J. GIUFFRA 
Office and P. O. Address 


576 Fifth Avenue 
New York, New York 10036 
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THIRD PARTY SUMMONS. 


UNITED STATES DISTRICT COURT 
for the 


EASTERN DISTRICT OF NEW YORK. 


CHARLES SCALAFANI, 
Plaintiff, 
v. 


MOORE-MCCORMACK LINES, INC., 
"MORMACDRACO" D/A 1/2/71 


Defendant and 
Third-Party Plaintiff, 


V. 
UNIVERSAL TERMINAL & STEVEDORING CoRP., 
Third-Party Defendant. 


Civil Action File No. 72 Civ. 572. 


To the above-named Third-Party Defendant: 


You are hereby summoned and required to serve upon 


Irving B. Bushlow plaintiff's attorney, whose address is 


26 Court Street, Brooklyn, New York 11201 and upon 


Dougherty, Ryan, Mahoney, Pellegrino & Giuffra who is 


attorney for the above-named defendant and third-party 


plaintiff, and whose address is 576 Fifth Avenue, New 


New York 10036 an answer to the third-party 


lla 


THIRD PARTY SUMMONS 


complaint which is herewith served upon you within 20 
days after the service of this summons upon you exclu- 
sive of the day of service. If you fail to do so, 

judgment by default will be taken against you for the 


relief demanded in the third-party complaint. There 


is also served upon you herewith a copy of the complaint 


of the plaintiff which you may but are not required to 


answer. 


LEWIS ORGEL 
Clerk of the Court. 


By MILDRED LAZANSKY 
Deputy Clerk. 
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THIRD-PARTY COMPLAINT. 


UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


Defendant and third-party plaintiff, MOORE-McCORMACK 
LINES, INC., for its third-party complaint against 
UNIVERSAL TERMINAL & STCVEDORING CORP., the above named 
third-party defendant, alleges upon information and 


belief: 
AS AND FOR A FIRST CAUSE OF ACTION 


FIRST: Plaintiff, CHARLES SCALAFANI, has filed a 
complaint, a copy of which is attached hereto, against 
MOORE~McCORMACK LINES, INC. 

SECOND: That at all times hereinafter mentioned, 
the defendant and third-party plaintiff, MOORE-McCORMACK 
LINES, INC. was a corporation organized and existing 
under and by virtue of the laws of the State of Delaware. 

THIRD: That at all times hereinafter mentioned, 
the third-party defendant, UNIVERSAL TERMINAL & STEVE- 
DORING CORP. was and still is a corporation, organized 


and existing under and by virtue of one of the States 


of the United States with offices and principal places 


of business in the jurisdiction of this Honorable Court. 
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THIRD-PARTY COMPLAINT 


FOURTH: That at all times hereinafter mentioned, 
the third-party deferdant, UNIVERSAL TERMINAL & STEVE- 
DORING CORP., was and still is engaged in the stevedoring 
business in the Port of New York. 

FIFTH: That on or prior to January 2, 1971, the 
third-party defendant, UNIVERSAL TERMINAL & STEVEDORING 
CORP., agreed to perform stevedoring services aboard 
the SS “MORMACDRACO" at Brooklyn, New York. 

SIXTH: That on or about January 2, 1971, pursuant 
to said agreement, the third-party defendant, UNIVERSAL 
TERMINAL & STEVEDORING CORP., was engaged in the perfor- 
mance Of work aboard the SS “MORMACDRACO". 

SEVENTH: That at all times mentioned in the 
complaint, the securing of cargo, together with all the 
holds, hatches, hatch covers, decks, winches, tackle, 
gear and other appuitenances aboard the vessel were 
under the complete control of the third-party defendant. 

EIGHTH: That if the plaintiff was injured as 


alleged in the complaint, which is expressly denied, then 


the plaintiff's injuries were caused by the negligence 


and carelessness of the third-party defendant, its 
agents, servants, and/or employees in that the said 
third-party defendant performed its work in a careless 


and negligent manner; by causing an unseaworthy condition 
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THIRD-PARTY COMPLAINT 


aboard the vessel; by failing to have due regard for the 
Safety of those aboard the vessel; by failing to perform 
the stevedoring work in accordance with the stevedoring 
agreement; by failing to properly to inspect the vessels, 
decks, gangways and work areas; by failing to properly 
instruct, Supervise and control its servants, agents and/ 
or employees; and in being otherwise careless and negli- 
gent in the premises and without any fault or negligence 


on the part of the third-party plaintiff. 
AS AND FOR A SECOND CAUSE OF ACTION 


NINTH: Third-party plaintiff repeats, reiterates 
an” alleges each and every allegation contained in 
the tirst cause of action with the same force and 
effect as if herein set forth at length and in addition 
thereto alleges: 

TENTH: That in undertaking to perform the steve- 
doring services aboard the aforsaid vessel, the third- 
party defendant warranted to perform the said work in 
a safe and proper manner. 

ELEVENTH: That the third-party defendant breached 


its express or implied warranties in failing to perform 


the said work aboard the vessel in a safe and proper 


manner. 
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THIRD-PARTY COMPLAINT 


TWELFTH: That the third-party plaintiff has per- 
formed all the conditions of the said contract on its 
part to be performed. 

THIRTEENTH: That by reason of the premises herein- 


before set forth, the third-party plaintiff should be 


entitled to indemnity to the full extent of any damages 


awarded against it from the third-party defendant, 
together with the costs and disbursements of this action, 
including attorneys’ fees. 

WHEREFORE, the third-party plaintiff, MOORE McCORMACK 
LINES, INC., demands judgment against the third-party 
defendant, UNIVERSAL TERMINAL & STEVEDORING CORP., for 
all sums that may be adjudged against the defendant, 
MOORE McCORMACK LINES, INC., in favor of the plaintiff 
CHARLES SCALAFANI, together with the costs and disburse- 
ments of this action, including attorneys' fees. 

DOUGHERTY, RYAN, MAHONEY, 
PELLEGRINO & GIUFFRA 
Attorneys for Defendant & 
Third-Party Plaintiff 

BY: ROBERT J. GIUFFRA 
Office and P. O. Address 


576 Fifth Avenue 
New York, New Y¥ ok 10036 
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ANSWER OF THIRD PARTY DEFENDANT. 


UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


UNIVERSAL TERMINAL & STEVEDORING Corp., third- 
party defendant, by its attorneys BROWN QUENCER & 
COMMETTE answering the complaint of the third-party 


plaintiff herein, alleces upon information and belief: 


FIRST: Denies the allegations contained in para- 
graph of the complaint designated SEVENTH except admits 
that in connection with its work third-party defendant 
used certain vessels ewiipment and gear. 

SECOND: Denies the allegations contained in para- 


graph of the complaint designated EIGHTH. 
AS TO SECOND CAUSE OF ACTION 


THIRD: Repeats and reiterates all the admissions 
and denials contained in the foregoing answer with 
respect to paragraphs of the complaint designated FIRST 


through EIGHT as realleged and repeated in paragraph 


NINTH. 
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ANSWER OF THIRD PARTY DEFENDAK.: 


FOURTH: Denies the allegations contained in para- 


graphs of the complaint designated ELEVENTH, TWELFTH 
and THIRTEENTH. 


WHEREFORE, third-party defendant Universal Terminal 


& Stevedoring Corp. demands judgment dismissing the 


third-party complaint with costs. 


BROWN QUENCER & COMMETTE 

By ALBERT S. COMMETTE 

A Member of the Firm 
Attorneys for Third-Party 
Defendant - Universal Terminal 
& Stevedoring Corp. 

60 East 42nd Street 

New York, N. Y. 10017 
682-9131 
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ss PLAINTIFF'S INTEDRO3ATORIES. 


UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT oF NEW YORK. 


INTERROGATORIES PROPOUNDED BY THE DEFEN ~ 
DANT AND THIRD PARTY PLAINTIFF TO BE ANSWERED 
. BY THE PLAINTIFF IN WRITING AND UNDER OATH: 
State each and every injury or illness you 
claim you suffered aboard the SS “MORMACDRACO" indicat- 
ing the date, hour, and place of each iniury or illness 
claimed. 
2. State which of these alleged injuries or ill- 
nesses are permanent, if any. 
3. State the diagnosis and the prognosis in each 
case. 
4. State whether or not the injuries or illnesses 
you claim you suffered avgravated any pre-existing 
conditions and if so, give complete details. 
5+ a. State the name and address of each hospital 
and/or doctor who treated you for these alleged injuries 
or illnesses listing them Separately for each alleged 


injury or illness. 


b. Give the dates of treatment in each instance. 
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PLAINTIFF'S INTERROGATORIES 


Cc. «.. at the present time under the care of 


any doctor please state: (1) name of the doctor, (2) 


date of your last treatment by him, (3) nature of the 


treatment and (4) diagnosis by him. 


6. State the dates you were incapacitated from 


employment as a result of the alleged occurrence. 


7. State the amounts you claim to have expended 


for (a) hospital, (b) physician's services, (c) medi- 


cines, (d) any other expenses. 


8. State the amount you claim for lors of earnings, 


ndicating dates between which you lost the said earn- 


ings or wages, if any. 


9. State whether or not you are now employed and 


when you returned to such employment. 


10. Givé da’ .s of each employment after J»: uary 


2, 1971 and the amount of wages earnei during each 


employment. 
1s 


Stace whether or not you will claim that the 


injuries or illnesses you suffered were a resuit of the 


negligence of the officers or crewmen of the SS "MORMAC- 


DRACO". 


12. If your answer to the preceding question is in 


the affirmative, please give complete details. 
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PLAINTIFF'S INTERROGATORIES 


13. State whether or not you will claim that the 
injuries or ilinesses you claim you suffered were a 
result of the unseaworthiness of the SS “MORMACDRACO", 

14. If your answer to the preceding question is 
in the affirmative, please give complete details. 

15. State in what respect the defendant and third 
party plaintiff failed to Provide you with a reasonably 
safe place to work, itemizing each and every such 
alleged failure. 

16. If it is claimed that the defendant and third 
party plaintiff received constructive notice of the 
condition or conditions referred to in the complaint 
state further: (a) how long a period the condition 
existed, (b) the exact location and nature of the 
condition. 

17. State the date and time you first began work- 
ing aboard the ss "MORMACDRACO". 

18. State the nature of the work you were perform- 
ing aboard the ss "MORMACDRACO" 

19. State whether the vessel was loading or 
discharging and the nature of the cargo being discharged 
or loaded. 


20. State whether or not there were any witnesses 


to the plaintiff's acciden:. 
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PLAINTIFF'S INTERROGATORIES 


21. If your answer to question No. 20 is in the 
affirmative, please state the following: 

(a) The name and present address of each 
witness. 

(b) State whether or not written reports or 
Statements were made by the witnesses and the dates of 
said reports or statements. 

(c) State the name of the person to whom such 
reports or statements were made and their present 


location. 


22. (a) State whether the plaintiffs have obtained 


statements of any witnesses. 

(b) If your answer to No. 22A is in the affir- 
mative state the names and addresses of the witnesses 
and the dates when the statements were obtained. 

23. If you are now suffering or have any present 
illness and/or injury as a result of said occurrence, 
please describe the same in detail, stating the parts 
of your body affected and the manner in which your 
illness and/or injury manifests itself. 

24. Please state whether you have been given any 
physical examination of any kind since the occurrence 
alleged in your complaint and if so, state when and where 
you were physically examined, the name and address of the 


doctor or examiner and the result of such examination. 
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PLAINTIFF'S INTERROGATORIES 


25. (a) If you were given or received any physical 
examination - pre-employment or otherwise, since the date 
of the occurrence alleged in your complaint, state 
whether you ‘nformed the doctor or examiner about the 
illness and/or injury alleged in your complaint. 

(b) If you told the doctor or examiner that 
you are still suffering pain or disability as a result 
of the occurrence alleged in your complaint, set forth 
what was said by you and what was said by the doctor 
or examiner. 

26. If you have had any accidents, injuries, ill- 
nesses, diseases or operations prior to or since the 
occurrence described in your complaint, please state the 
nature of each, how you sustained the same and the names 
and addresses of all physicians, surgeons, or other 
persons who have examined you or rendered services to 
you for said accidents, injuries, illnesses, diseases 
or operations and the names, and addresses of the hos- 
pitals at which you received treatment and the date 
you were admitted, the date of each treatment and the 
date you were discharged. 


27. Have you had or made any other claim or claims 


for personal injuries or illnesses against any person or 


corporation since the date of the incident alleged in 
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PLAINTIFF'S INTERROGATORIES 


your complaint? If so, kindly state the date of the 
injury which was the basis of such claim, the nature of 
said injury and the name of the person against whom 
said claim was or could have been made. 

28. Please state the names and addresses of all 


persons, firms or corporation by whom you have been 


employed in any capacity for a period of five years 


prior to your alleged illness and/or injury stated in 
your complaint, indicating the nature of the services 
rendered, and the wages, salaries or compensation 
received by you for said labor or services. 

29. State whether any inspections of the area of 


your alleged accident, were made by you or your co- 
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a PLAINTIFF'S INTERROGATORIES 


workers prior to your accident, and if so, give all 


ses of persons involved. 


DATED: New York, New York 
August 16, 1973 


TO: 


UNIVERSAL TERMINAL 
60 East 42nd Street 


details of the inspection including names and addres- 


DOUGHERTY, RYAN, MAHONEY, 
PELLEGRINO & GIUFFRA 
Attorneys for Defendant 
and Third Party Plaintiff 
576 Fifth Avenue 

New York, N. Y. 10036 
BY: LAWRENCE J. MAHONEY 
A Member of the Firm 


COMMETTE, QUENCER & ANNUNZIATO, ESQS. 
Attorneys for Third Party Defendant, 
& STEVEDORING CORP. 


New York, New York 10017 


IRVING B. BUSHLOW, ESQ. 
Attorney for Plaintiff 


26 Court Street 


Brooklyn, New York 11242 
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DEFENDANT'S INTERROGATORIES. 


UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


INTERROGATORIES PROPOUNDED BY THE DEFENDANT 
AND THIRD PARTY PLAINTIFF TO BE ANSWERED BY 
THE THIRD PARTY DEFENDANT, UNIVERSAL TERMINAL 
& STEVEDORING CORP., IN WRITING AND UNDER OATH: 

1. a. State whether or not Universal Terminal & 
Stevedoring Corp. was engaged in ; ‘forming stevedoring 
work aboard the SS "MORMACDRACO" on January 2, 1971. 

b. If your answer to question No. la is in the 
affirmative, please state when the work began and when 
it ended. 

c. State the nature of the work being per- 
formed on January 2, 1971, by Universal Terminal & 
Stevedoring Corp. 

2. State what equipment was being used by Universal 
Terminal & Stevedoring Corp. in the performance of said 
work aboard the SS "MORMACDRACO" on January 2, 1971. 

3- a. State the names and addresses of each and 
every longshoreman in the gangs which was working the 
vessel on January 2, 1971. 

b. State the name and address of the long- 


shoreman who was in charge of each gang. 


Ss 
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DEFENDANT'S INTERROGATORIES 


4. a. State whether or not an injury report was 
prepared with reference to this incident. 


b. If your answer to question No. 4a is in 


the affirmative, please state the date of such report 
and the name and address of the person preparing said 
report and the present location of the report. 

5. State whether the third party defendant, 
Universal Terminal & Stevedoring Corp., obtained a 
Statement from the plaintiff concerning the alleged 
accident, and if your answer is in the affirmative, 
specify: 

a. The date and place at which each such state- 
ment was obtained. 
b. Identify to whom such statement was made. 

6. State the names and addresses of all persons 
claimed by the third party defendant, Universal Terminal 
& Stevedoring Corp., to have been witnesses to the 
accident in question. 

7. State whether or not any statements of wit- 
nesses were obtained by the third party defendant, 
Universal, and if so, specify: 

a. The name and address of the person giving 
the statement. 


b. The date each statement was taken. 
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c. Identify the person to whom each statement 

was made and the present location of the statements. 

8. a. State whether or not the area aboard the 
SS "MORMACDRACO" where the plaintiff alleges he was 
injured, was inspected prior to the time of the accident 
in question. 

b. State whether or not a report of such 
inspection was made. 

c. If a report was prepared state who made 
the report, when it was made, what was found and the 
present location of that report. 

d. In the event that an oral report was 
prepared, state what was found, who made such findings 
and to whom the findings were reported. 


9. State whether you concede that safety and 


health regulations for longshoring promulgated by the 


United States Departmen. of Labor serve as written 
instructions for safe practice. If the answer to the 
foregoing is in the negative, set forth in detail the 
basis for your reply. 

10. On January 2, 1971, were you or your represen- 
tative aware of any defects or dangerous conditions on 


the vessel's gangway. If so, give all details, in 
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additions to steps taken by your employees to correct 
the defects and whether the defects were reported to 
the vessel's officers or crew members; and if so, 


their names and the time the reports were made. 


DATED: New York, New York 
August 16, 1973 


DOUGHERTY, RYAN, MAHONEY, 
PELLEGRINO & GIUFFRA 
Attorneys for Defendant and 
Third Party Plaintiff 

BY: LAWRENCE J. MAHONEY 

A Member of the Firm 
Office & P. O. Address 

576 Fifth Avenue 

New York, N. Y. 10036 


TO: 


COMMETTE, QUENCER & ANNUNZIATO, ESQS. 

Attorneys for Third Party Defendant, 
UNIVERSAL TERMINAL & STEVEDORING CORP. 

Office & P. O. Address 

60 East 42nd Street 

New York, New York 10017 


IRVING B. BUSHLOW, ESQ. 
Attorney for Plaintiff 
Office & P. O. Address 

26 Court Street 

Brooklyn, New York 11242 
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UNITED STATES DISTRICT COURT, 


EASTERN DISTRICT OF NEW YORK. 


Third-party Defendant, UNIVERSAL MARITIME SERVICE 


CORP., (sued herein as "Universal Terminal & Stevedoring 


Corp.") answering the interrogatories served by the 


defendant and third-party plaintiff herein, alleges upon 


information and belief: 


li. @. Yes. 


8:00 a.m. to 4:30 p.m. 


Loading cargo, #4 hatch. 


Ship's gear. 


Gang list #4 hatch attached. 


#4 hatch boss, Sal Fortunato. 


Yes. 


b. 


January 2, 1971. Prepared by John Marcheone, 


Safety Co-ordinator. Report in possession of counsel 


for third party defendant. 


ae 6 Bo. 


a and b. 


Not applicable. 


6. Anthony Misseri, 20 Carreau Avenue, Staten 


Island, N. Y. 
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7. No written statement taken. 
atoc. Not applicable. 
8. atod. Ship work area customarily inspected 


throughout the day by the Safety Co-ordinator and/or 


the ship superintendent. Third-party defendant has no 


knowledge of the time or times of the inspections. 
9. Not a proper interrogatory. 


10. No. 


DATED: New Yor, Bi Vs 
October 24, 1973 


COMMETTE, QUENCER & 
ANNUNZIATO 

Attorneys for Third-party 
defendant 

60 East 42nd Street 

New York, N. Y. 10017 
682-9131 


DOUGHERTY, RYAN, MAHONEY, PELLEGRINO & GIUFFRA, 
ESQS., 

Attorneys for Defendant and Third Party Plaintiff 
576 Fifth Avenue 

New York, N. Y. 10036 


IRVING B. BUSHLOW, ESQ., 
Attorney for Plaintiff 
26 Court Street 
Brooklyn, N. Y. 11242 


(Verified October 24, 1973.) 
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UNITED STATES DISTRICT COURT, 


EAS. ERN DISTRICT OF NEW YORK. 


Plaintiff as and for his answers to interrogatories 
Propounded by the defendant and third-party plaintiff, 
Moore McCormack Lines, Inc., are respectfully set forth 


as follows: 


1. On or about January 2, 1971 at approximately 
2:00 p. m. at the top of the gangway on the main deck, 
plaintiff sustained the following injuries: Injury 
to right knee and right ankle; edema and contusion of 
right ankle and right knee; severe spasm of right ankle 
per-patella; bursitis of right knee; spasm of lateral 
ligament of right ankle; spasm of thigh muscles; tear 
of lateral ligaments of right ankle; Ssymovitis, pop- 
litael outpouching; scarring over the lower aspect of 
the patella region; crepitus on flexion extension of 
knee; atrophy on lower thigh; swelling of right ankle 
and right knee; all the above injuries necessitated the 
use of crutches and an Ace bandage; in addition plain- 
tiff suffered pain, discomfort, restriction and limit- 
ation of motion of the said parts. That said injuries 


directly affected the skin, bones, tendons, muscles, 
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capillaries and other soft tissue in and about the site 
of said injuries, caused and in the future will cause 
pain at e site of said injuries and radiating sympa- 
thetic pains to other parts of the body. That based 
upon reasonable medical certainty the injuries and their 
effects are permanent in nature. 

2. See Item 1 above. 

3. See Item 1 above. 

4. On or about September 14, 1967 Plaintiff sus- 
tained an iniury to: 's right knee together with other 
parts of the body not concerned with any injuries in 
this matter. There was a complete recovery of this 
injury to the right knee and after about four weeks or 
so there were no residual effects and Claimant was 
able to return to his usual duties and occupation until 
the date of the immediate accident. 

5. Dr. Bauer, 

Dr. John Mollica, 410 Clinton Street, Brooklyn, 
New York. 

Holy Family Hospital, emergency room treat- 
ment immediately following the accident. 

b) Plaintiff does not recall the dates of 


treatment. 


c) Plaintiff is not presently under the care 


of any physician. 
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6. Plaintiff was incapacitated from his usual 
e~w..cyment from the date of the accident herein to 
October 11, 1971 plus two intermittent days. 

7. Colepensation paid for all medical expenses 
and plaini:iff does not presently know their total 
amount. 

§. Approximately $7300 from date of accident to 
October 1l, 1971. 

9. Plaintiff was physically able to return to work 
on October 11, 1971 but as the longshoremen were on 
strike he did not return to work until December 1, 1971 
and has been working since. 

10. Plaintiff hee worked for various companies on 
the waterfront at union wages. 

ll. Yes. 

12. The defsndant, its servants, agents and/or 
employees were careless, reckless and negligent in that 
they caused, created, maintained and/or permitted to 
remain and exist snow and ice to collect and remain on 


the gangway of its vessel thereby causing, creating, 


maintaining and/or pemitting to exist a nuisance, trap, 


obstruction, hazard, menace and dangerous condition to 
persons legally and lawfully boarding said vessel, and, 
more particularly, the plaintiff herein; in failing to 


remove said snow and ice from said gangway; in failing 
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to warn plaintiff of same; in failing to provide a safe 
passageway for the plaintiff; in failing to provide 
plaintiff with a safe place to work; in failing to 
provide plaintiff with a seaworthy vessel; all of which 
the defendant, its servants, agents and/or employees 


knew, or in the exercises of reasonable care should have 


known; the defendant was otherwise careless, reckless 


and negligent in the premises. 
13. Yes. 
14. See Iterw 12 above. 
15. See Item 12 above. 
16. The condition existed for an unreasonable 
lenuvth of time. See Item 12 above. 
17. Plaintiff was not working aboard defendant- 
vessel, he was going aboard for coffee orders. 
18. See Item 17 above. 
19. Loading containers; plaintiff joes not know 
what was in the containers. 
20. Yes. 
21. a) Anthony Munoz, 25 Carreau Avenue, °.I. 
New York. 
b) Plaintiff does not know. 
c) Plaintiff does not know. 
22. a) Plaintiff does not have any such state- 


ments and he does not know the contents of his attorney's 


file. 
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23. See Item 1 above. 

24. Howard Balensweig, M. D., 667 Madison Avenue, 
New York, New York; Henry J. Magliato, M. D., 105 East 
65th Street, New York, New York; David J. Graubard, M. D., 
38 East 85th Street, New York, New York; Michael P. 
Mulle, M. D., 27 Tall Timber Road, Middletown, New 
Jersey; August De Augustinis, M. D.; Eugene Petti, 
49 Eighth Avenue, Brooklyn, New York; John J. Mollica, 
M. D., 410 Clinton Street, Brooklyn, New York. 


b) The plaintiff was examined at the offices 


of the various doctors and he does not presently recall 


the dates of such examinations and the results of same. 
25. a) Yes. 
b) Plaintiff does not recall what was said. 
26. The only other time plaintiff recalls an 
injury to any part of his body injured herein was in 
1967 (See Item 4). Plaintiff does not remember the 
name of the doctor or his address, when treated and if 
he was treated in a hospital. 
27. None for the parts of the body injured herein. 
28. Plaintiff worked for various companies on the 


waterfront at union wages. 
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29. Plaintiff did not make any such inspection and 


has no knowledge of whether any of his co-workers did. 


DATED: Brooklyn, New York 
April 24, 1974 


Yours, etc., 


IRVING B. BUSHLOW 
Attorney for Plaintiff 

26 Court Street 

Brooklyn, New York 11242 


DOUGHERTY, RYAN, MAHONEY, 
PELLEGRINO & GUIFFRA, ESS. 
576 Fifth Avenue 

New York, New York 10036 


COMMETTE, QUENCER & ANNUNZIATO, ESQS. 
60 East 42nd Street 
New York, New York 10017 


(Verified April 24, 1974.) 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


CHARLES SCALAFANI, 
Plaintiff, 
~against- 
MOORE MCCORMACK LINES, INC., 


Defendant end 
Third-Party Plaintiff, 


~against- 


UNIVERSAL TERMINAL & STEVEDORING 
CORP., 


Third-Party Defendant. 


SS SE ee ee OE OD DY ee Pe oe Oe oe oe oe Ow Om om OD om ae eee a ane AS me ete me on -—X 


United States Courthouse 
Brooklyn, New York 


May 6, 1974 
10:00 o'clock a.m. 


HONORABLE MARK A. CONSTANTINO, U.S.D.J. 


SHELDON SILVERMAN 
ACTING OFFICIAL COURT REPORTER 


Appearances: 


IRVING B. BUSHLOW, ESQ., 
Attorney for the Plaintiff 
26 Court Street, 

Brooklyn, New York 11201 


DOUGHERTY, RYAN MAHONEY, PELLIGRINO 
& GIUPFRA, ESQS., 
Attorneys for Moore McCormack Lines, Inc. 
576 Fifth Avenue 
New York, New York 10036 


BY: ROBERT J. GIUFFRA, ESQ., 
Of Counsel 


COMMETTE, QUENCER & ANNUNZIATO, ESQS., 

Attorneys for Universal Terminal & Stevedorin 
Corp. 

60 Fast 42nd Street 

New York, New York 10017 


BY: ALBERT S. COMMETTE, ESQ., 
Of Counsel 


40a 3 


THE CLERK: Civil cause on trial, Scalafani 


v. Moore McCormack Lines, et al.. 


CHARLES SCALAPANTI ’ called 


DIRECT 


BY MR. 


BY MR. 


as a witness herein, having been first duly sworn 

by the Clerk of the Court, was examined and testified 
as follows: 

EXAMINATION 

BUSHLOW: 

MR. GUIFFRA: I would like at this time to 
have any potential witnesses excluded from the 
courtroom. 

THE COURT: Any witness, please step out. 


(Two individuals leave the courtroom.) 


BUSHLOW: 

Q Mr. Scalafani, what is your address? 
A 292 Kirk Avenue, Brooklyn. 

Q How old are you, sir? 

a 33. 

fe) Married? 

A Yes. 

fa) How many children? 

A Two. 


Q Their ages? 
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3 
A I'm a longshoreman. 


2 A My son is seven and my daughter is three. 
Q What is your occupation? 
4 
5 ‘e) How long have you been a longshoreman? 
6 A About eight years. 
7 Oq Are you in any catagory as a longshoreman? 
g A Yes. 
9 Q What is that? 
10 A Holdman. 
Q On January 2nd, 1971, were you a member of a 


regular gang? 


13 A Yes, I was. 
14 Q Whose gang was that? 
15 A Sal Fortunato. 
16 9 Did you work at a regular pier? 
17 A Yes, I did. 
18 9] What pier was that? 
19 A 23rd Street. 
20 a) Is that in Brooklyn? 
3) A Yes. 
- Q On January 2nd, 1971 do you remember what day 
a of the week that was? 
Pm A I believe it was Saturday. 
a] January ist, New Year's Day was a Friday? 
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ut 


A Yes. 
Q Had you worked on New Year's Day? 
A No. 
18) Did you go to work on January 2nd, 1971? 
A Yes, I did. 
Q What pier? 
A 23rd Street. 
fe) What gang? 
A Fortunato's gang. 
Q What was your position with the gang on that 
day? 
A I was a dockman. 
Q Would you please explain to the Court the 


difference hetween a dockman and a holdman? 
A Yes. 
A holdman works on the ship ard in the hold 


of the ship. A dockman works on the stringpiece on the 


dock. 
Q That's not on the ship at al}; is that right? 
A No. 
Q What time did you go to work that day? 
A 8:00 a.m.. 
Qo What was the condition of the weather that 


day, was it raining, snowing, sleeting, hailing? 
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2 A Very cold day. 

. Q Do you remember the weather on January lst, 
4 | that's New Year's Day, 1971? 

5 | A Yes. 

6 Q What was the weather on that day? 

7 A It was a very cold day and it was snowing. 
8 | Q hen you went to work at 8:00 o'clock, 


9 where did you go to work at, in the hold or on the dock? 


10 | A 
VW Q 
12 | A 
13 Q 
14 A 
15 Q 
16 A 
17 Q 
18 A 
19 Q 
20 A 
21 Q 
22 o'clock that 
23 the vessel? 


24 | A 


Q 


On the dock. 

How long did you work in the morning? 
From 8:00 a.m. to 12:00 noon. 

At 12:00 o'clock where did you go? 
We went out to lunch. 

What time did you come back? 

1:00 o'clock. 

You stated working again? 

Yes, I did. 

Where? 


On the dock. 


From 8:00 o'clock in the morning until 12:00 


afternoon, had you any occasion to go aboard 


No. 


When you came back at 1:00 o'clock, did you go 
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2 aboard the vessel? 

3 A No. 

4 Q When, for the first time, did you attempt to 
5 go aboard the vessel and for what purpose? 

6 A Approximately 2:00 p.m. and that was to go on 
7 board to take the coffee order for the men. 

8 Q When you say “take the coffee order,” can 

9 I presume you were going to take the order and then go out 
10 and get it and bring it back to them? 

a A Yes. 

12 Q Is that the usual custom and usage on the 

13 pier? 

14 A Yes, it is. 

15 Q Do you remember the name of the vessel that 
16 was Leing worked on on January 2nd, 1971? 

17 A Yes. 

18 Q What was the name? 

19 A That was the Moore McCormack DRACO. 

20 Q Do you knwo what hold you were working on at 
21 that time? 

22 A Yes. 

23 Q Which one? 

24 A Hold No. 4, 


25 Q Were you loading or discharging? 
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We were loading. 

Do you know what kind of cargo you were loading 
Yes. 

What kind? 

Containers. 


Where were they going? 


ry oD +} 0D FF DBD 


In the hatch and on top of the hatch of No. 4. 

Q Can you describe this vessel] to us as to how 
many hatches were forward of the midship house and how many 
hatches were aft of the midship house? 

A There were four forward hatches before the 
midship; then midship; end No. 5 and No. 6 hatch on the 
-- after the midship. 

Q Can you tell us how this ship was berthed 
at this pier? 


Was the nose in or nose out? 


A Nose in. 

Q Was the nose closer to Third Avenue than the 
Bay area? 

& Yes, it was. 

Q Can you tell us what side of the ship was 


tied up against the p‘er? 
A The starboard side. 


Q The starboard side is the right-hand side of 
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the ship as you stand on the ship and you look toward the 
forward part? 

A Yes. 

Q What means of access was given to you to go 
aboard this vessel? 

A (No response.) 

Q I'll withdraw the question. 

How did you get on this vessel when you wanted 
to get aboard it? 

A You have to go up the gangway. 

Q Is this gangway something that runs perpendicu- 
lar to the ship or parallel to the ship? 

A Parallel. 

Q Just about wheze would this gangway be in 
reference to the hatches in the midship house? 

A The gangway is right at the midship housing. 
It would be between the No. 4 hatch and the No. 5 hatch. 

Q As you walked up this gangway, as you were 
walking up, would you be facing toward the bow of the ship 
or would you be facing toward the back of the ship? 

A The bow of the ship. 

Q Two o!fclock: Would you please tell the Court 
just what you did in going aboard this vessel? 


ab Well. at 2:00 p.m., approximately, I went 
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up the gangway in order to take the coffee order. When 


I reached the top there is a platform. 


Q Went w the gangway? 
A Yes. 
Q Lets go back a little. 


When you went to work at 8:00 o'clock and you 
say you had to work on the stringpiece, is this stringpiece 
within the pier itself or is it on the outside of the 


pier, this shed? 


A It's not in the shedded area. 

Q It'e open to the elements? 

A Open to the elements, yes. 

Q . When you got there that morning, would you 


Please describe to the best of your ability what the 


condition wason the stringpiece where you had to go to work? 


A There was snow and ice on the stringpiece. 
Q Did your crew or gang do anything about that? 
A Yes, we tried to clean it as best as we could so 


that we could work. 
Q The area in which yow were going to work,in 
in which you had to load the containers aboard the vessel? 
A Yes. 


Q Now, you say that you walked up the gangway 


at around 2:00 o'clock? 
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Q Now, is this a regular step gangway or was the 


cleats on a board? 
A Regular gang~ay. 
Of what material was it made? 
I believe it was steel. 


Do you know how many steps there were to it, 


No. Offhand, I don't know. 
"3 you walked up, were you able to see the 
condition of the steps of this gangway? 
A Yes. 
Q Please describe to the Court what you saw. 
There was snow and ice and sawdust. 
Was the sawdust over each step? 
Yes. 


Was the entire step covered with snow and 


No. 
Describe to the Court how it looked. 
A Well, there was snow, ice and sawdust mixed 
because either gang members or whoever might have been going 
up on the gangway at the time, in patches like. 


Q You got to the top of the gangqway. In order to 
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get on the vessel did you have to make any sort of turn? 


A 
Q 
A 


Q 


Yes. 
Did you turn right or left? 
You have to make a slight left. 


That would put you on what, what part of the 


On the platform. 

Describe this platform to the Court. 
What material was that made of? 
Aluminum, steel, whatever. 

Is that the same material as he steps? 
I would say so. 

Was it attached to the steps? 

Yes. 


Did part of this gangway go over onto the 


itself? 


A 
Q 
mately? 


A 


Yes. 


How wide, how long is this ganqway, approxi- 


The platform was about three feet by three, 


or three by four, something like that. 


Q 


As you walked up the gangway itself, the 


steps, did it have any rails on either side? 


A 


Yes, it did. 
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Q When you hit the platform, did that have any 
rails on it? 
A I would say a half of the Platform had it. 
Q The other half? 
& Did not have it. 
Q As you were going to walk onto the vessel, to 


what hatch were you going? 
A Going to No. 4. 
Q As you would walk on the vessel, that means 
you would make a right turn or a left turn to get to 
No. 4? 
A A right turn. 
Q Would you please tell the Court what happened 
on the platform as you were getting aboard the vessel? 
A Well, as I reached the top of the platforn, 
I was about to go to my right when I suddenly slipped on 
my left foot causing ne to fall forward and I fell down 
on my right knee and I twisted my right ankle. 
Q Did you see what caused you tc fall? 
MR. COMMETTE: Ciadehen to the form of the 
question. | 
Q Do you know what caused you to fall? 
MR, COMMETTE: Same objection. 


Let him comment on what he observed, what 
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caused him to fall -- 


THE COURT: Did you see what was there? 


Q Did you see what was there, sir, on the plat- 


form? 


A I had noticed snow, ice and Sawdust, mixed. 


MR. COMMETTE: That's what he had noticed 


he fore. 


THE COURT: What did you see -- 
MR. GIUFFRA: Objection, also. 


THE COURT: Did you see anything at the time 


you fell? 
THE WITNESS: Wo. 


‘@] When, for the first time dia younotice anything 
about the platform? 


A After I was helped up from my injury and when 1 
got up I turned around and saw the condition of the platform. 
ra) What did you see? 


A IT saw ice and snow and sawdust, mixed. 


0 Did anyone come over to help you? 
A Yes. 
0] 


Without telling us what they did, what are 
the names of the people that came over to help you? 


A Anthony Mizzeri. 


Q Was he a member of your gang? 
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That day, yes. 
Was he a regular member of your gang? 
No, he wasn't. 
Is he what they call an extra man that 
in your gang? 
A Yes, he was. 
Q What position -- withdrawn. 
Where was he working that day? 
He was working the No. 4 hatch. 
As what, as a holdman, deckman or dockman? 
Extra deckman. 
Deckman? 
A Yes. 
Q Would you please tell the Court the duties 
of a deckman, just quickly. 


A Well, the duties of a deckman to Operate the 


winch, to bring cargo onthe ship or discharge cargo from 


the ship. 

0 Is a deckman also a gangwayman, give signals 
to the winchman? 

A Yes. 

@) His job is on the deck. He stays on the deck, 
never does he go in the hold or on the dock? 

A No. 


Did anyone else come over while you were 
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on the deck? 
A Yes. 
Q After your accident? 
A Yes. 
Q Who else came on? 
A Fellow by the name of Bianco, Bianchi. 
Q Did anyone else come over? 
Mr. Pat O'Connor. 
Who is. -- first, who is Mr. Bianchi? 
Mr. Bianchi is a longshoreman. 
Did he work with your gang? 
No. 
Do you know where he was working? 
I believe he was working No. 5 hatch. 
Q Who is Mr. O'Connor? 
A Mr. O'Connor is, I believe, a superintendent 


now. I'm not sure if he works for Moore McCormack or 


Universal. 


Q For whom did Mr. Bianchi work for? 
A Bianchi's his last name. 

Who did Mr. Bianchi work for? 

A regular gang. 

What company? 


FP or Universal. 
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Who did Mr. Mlzzeri work for, what company? 

A Universal. 

Q Who do you work for? 

A Universal. 

0 Did you or did any member of your gang or 
that you saw have anything to do with the cleaning of the 
on the gangway? 

A No. 

Q At any tim. ? 

A None. 


Q From your own knowledge, do you know if you or 


any member of your gang had anything to do with the cleaning 


of the snow aboard the vessel? 
A No. 
Q As I understand it the only snow cleaned by 
your gang is down on the stringpiece so that you can work? 
A Yes. 


MR. BUSHLOW: ic further questions at this 


THE COURT: Proceed. 
MR. BUSHLOW: I just have a few more. I am 
sorry. 


(continued next page.) 
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DIRECT EXAMINATION 


BY MR. BUSHLOW: (Cont.) 


Q At 8:09 o'clock in the morning did longshoremen 


go aboard the vessel? 

A Yes. 

Q Do you know how manv? 

A No. 

Q At 12:90 o'clock for lunch, did they come off 
the vessel? 

A Yes. 

Q Do you know how many? 

A No, I do not. 

0 At 1:00 o'clock in the afternoon, did they 
go back on the vessel? 

A Yes. 

Q Do you know how many? 

A No. 

Q The first time that you ever went aboard was 
at 2300 o'clock to get the coffee order? 

A Yes. 
CROSS -EXAMINATION 
BY MR. GIUFFRA: 

0 


on this day of your accident? 


A 


Q 


56a 
Scalafani - ctoss/Giuffra 19 


I don't recall. 


At the time you were working, your gang was 


working No. 4 hatch, did you notice whether any of the hatch 


were being worked that day? 


A 


Q 


Not that I recall, no. ’ 


In other words, your recollection is that only 


your hatch is being worked that day? 


A 


wor g? 


was in front 
A 
Q 
A 


Q 


There might have been one other. 


Where is that,forward or aft of where you were 


I would say aft. 


Aft. 


Your gang was working the No. 4 hatch which 


of the housing? 


Yes. 
This other gang was working the aft end, No. 5? 
Yes . 


Now, this gangway you mentioned before, was 


that in place when you arrived on January 2nd, at 8:90 


o'clock? 
A Yes fe 
Q 


it was. 


At that time, did you observe any of the 


ship‘s officers or crew members in the vicinity of the 


gangway? 


10 


1] 
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A No, I did not. 
ie) At that time where was the gangway exactly 


in position on the vessel? 
Was it by the No. 5 hatch or No. 4 hatch or 

by the housing? 

A It was placed between the midhouse of the 
ship. 

Q In other words you are talking about the 
housing, in other words, in the midhouse? 

A Yes. 

Q This platform you mentioned before, was that 
exposed to the elements or was it covered on a covered area 


of the ship? 


A Half was covered and half was exposed. 
Q What half was exposed? 
A The half that was exposed was the top of the 


platform, as soon as you step on the platform. 

Q In other words, as you walked up the steps of 
the gangway, you landed, or stepped onto the platform; 
is that right? 

A Yes. 

f@) I believe you described the platform as being 
approximately three by four? 


A Approximately. 
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Q What part was exposed to the elements, the 


forward part of the platform or the aft part of the Platform 


What side? 
A I would say the forward part. 
fe) Forward part. 
A As you are stepping up the gangway, yes. 
Q In other words, you went up to the last step 


of the gangway? 

A Yes. 

@) As you went up this last step of the gangway 
were you holding onto the railing of the gangway? : 


Yes, I was. 


Q Both hands? 

A Yes. 

Q The next step that you took was onto the 
platform? 

A Yee. 

Q Was that with the right foot or the left foot? 

A I don't recall. 

Q These railings you mentioned, these railings, 


did they extend onto the flat form? % 
A Yes. 
Q How far a distance did they extend onto the 


Platform? 


24 
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A I would say about a foot, a foot and a half. 
Q A. foot. 
So in other words, using your description 
of the platform as three by four, the four, is that the 
width of the platform or is that the length of the platform? 
A That would be the length ofthe platform. 
Q As you went on, what part of the platform was 


exposed, about a foot of it? 


A Excuse me, could you repeat that, please? 

Q Well, you indicated the platform is about four 
feet long. 

rN Approximately. 

Q I assume that this part of the platform is perpe 


dicular to the gangway itself, to the steps? 

A Yes. 

Q And youhad the railings going up about a foot; 
is that correct? 

A Yes. 

Q So now, what part of the platform was exposed 


to the elements, assuming that's four feet long, you 


mentioned? 
A Exposed to the outsics area, you mean? 
Q Yes. 


As soon as you step onthe platform, from the 
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last step. 


Q You were still holding on to the railings prior 


to your accident? 


A Yes. No, no, I wasn't. 


Q In other words, you went to step onto the 


Platform, you were not holding onto anything; is that 


correct? 
A No, toward the end of the Platform there 
was nothing to hold on to. 
Q Where did your accident occur? At the 


beginning of the Platform as you got off the gangway or the 


back part? 
A The beginning of the platform. 
Q That's where the snow is; is that correct? 
A Yes. 
Q Was the whole platform covered with snow, as 


far as you recall? 


A No, it was in patches. 
Q Just patches? 
A Yes. 


Q Where is the patch that you noticed for the 
first time? 


Ay (No response}. 


Q 


Right-hand side of the platform, left-hand side 
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A I don't recall. Because it was all over. 


Q No, was it all over this three by four area 


or part of it? 

A There were patches all over the platform. 

Q The whole platform was covered with snow? 

A Yes. 

9 When for the first time did you see the snow 

platform? 

A After my accident. 

9] You didn't see it beforehand? 

A Well, there was sawdust covering it but there 
was some snow that was visible. 

Q Well, when is the first time you did see it, 
after the accident or before your accident? 

A I would say before and afterwards. 

Q Well, when for the first time -- as you went 
up the gangway, did you notice the ice and snow on all 
the steps? 

A Yes. 

Q You took extra precautions? 

A Yes. 

Q As you were going up this gangway -- how many 
steps was it, eiqht, ten steps? 


A I really don‘t «know offhand. There were more 
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vhan eight or ten steps. 
Q As you were going up this gangway, did you 


observe, notice any ice or snow or sawdust on the platform? 


A Yes. 

Q You did notice that? 

A Yes. 

Q When you got "p to the top of the gangway, 


did you hold onto “he railings of teth sides? 
A Yes, I did. 
Q Did you release your hand when youhad your 
acci( ant or were your hands off the gangway railings? 
A There was no railings when my accident occurred 
Q In other words, when you got off the top 
step onto the platform, you walked how far when you had 


your accident? 


A I would say one or two steps. 

Q One or two steps? 

A Yer. 

Q How much distance, a couple of feet? 

A I take short steps, about a foot, a foot and 
a haif. 

Q In other words, probably in the middle of the 
Platform? 


A No, be more toward the front of the pl«<form. 


— ee eens 
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Q This snow and ice and sawdust, you saw that 
before your accident? 
A Yes. 
Did yeu take any extra precautions? 


Yes. 


| What did you do? 


| I treid to walk the best of my ability because 


| 


| there was no handrails. 
Q Did you try to extend your hand back to the 
handrails? 
A No. 
Q You did not? 
No, it was too far. 
Too far back. 
Could you have stepped off the platform where 
the railings wera right onto the desk of the vessel? 
A No. 
Q You had to walk this couple of feet on to 
the middie of the platform before you could get on the deck?' 
A Yes. 
Q After you had this accident, did you see any 
of the ship's officers or crew members in the area? 
A No, I did not. 


Q At any time did you see any officers or crew 
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members on the ship? 
A (No response.) 
Q From the time of your acciént until the time 


you were removed from the ship? 


A No. 

Q Never saw anybody? 

A (No response.) 

Q Did you ever report this accident to anyone 


from the ship? 

A Not from the ship. 

Q Who did you report the accident to? 

A To the timekeeper. 

Q What did you tell the sincheinae? 

A I told him exactly what helena 

Q Did you tell him you slipped because of the 
snow and ice? 

A I believe I did. 

Q What was the temperature at 2:90 o ‘clock 


in the afternoon? 


A (No response.) 

Q Was it warming up that day? 

A I have no idea. I know it was very cold. 
Q Did you see any drippings from the gangway 


as you were going up? 


— 


in 


> Oo BP 


Q 
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No, I did not. 

Did you see it on the platform? 


No. 


At any time, eight o'clock in the morning until 


two o'clock in the afternoon, which was the time of your 


accident, did you ever see anyone cleaning off the gangway 


or the platform? 


A 
Q 
A 


Q 


No, I did not. 
Never saw anyone? 
No. 


You told, after this accidert happened, you 


reported that to the time keeper? 


A 


yr OD F XO 


oe) 


Yes. 

That's Universal's timekeeper? 
Yes, I believe so' 

What was his name? 

Warren. 


You told him you slipped because of the ice 


and the snow? 


A 


Q 


A 


Yes, I believe so. 
You didn't tell him that your foot turned? 


I told him exactly what happened, how the 


accident occurred. 


Q 


Did you sign anything, atatement,at that time? 
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No, I did not. 
You weren't asked to sign anything? 
I don't believe so. 
But you're positive that you told him there was 
ice and snow on the platform? 
A Yes. 
Q That was the cause of your accident? 
Yes. 
Had you known Warren a number of years? 
Yes, I would say so. 
Is he still working down at the pier? 
Yes, I believe so. 
You find him a reliable person? 


Yes. 


And you have had other accidents, have you not? 


Yes, I have. 
At other times you reported the accide-t the 
way he reported it, tc him? 
k If there was ancther timekeeper. 
Q He would report it the way you told him? 
A Yes. 
Q In this case you told him ice and snow on the 
platform? 


A I believe so. 
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Q Did you tell him that? 
A I told him how the accident occurred. 
I must have told him that. 
Q In other words, you're positive in your mind, 
you told it was the ice and snow? 


A Yes, I believe so. 


Q After this occurrence, you spoke to a couple of 


other longshoremen; is that correct? 
MR. BUSHLOW: When after, the same day? 
MR. GIUFFRA: The same dya. 
After the accident? 
Yes. 
Yes. 


After this accident, did you fall onto the 


Yes, I did. 


Who was the first longshoreman that you 


Anthony Mizzeri. 

Is he a regular member of your gang? 

No. He is not. 

Does he work at that 23rd Street Terminal? 
Yes. 


He's employed by Universal? 
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MR, BUSHLOW: Now or then? 
MR. GIUFFRA: Then. 
THE WITNESS: Then. 
Did you tell him what happened? 
He saw what happened. 
Did you tell him what happened? 
Yes. 
Q Did you tell him you slipped, fell because 
ice and snow? 
A No, I just told him I slipped off the platforn. 


Q Did you tell it was because of the ice and 


No, because I wasrt sure at the time. 
When did you first start to become sure it 


and sno? 


A After I was helped up and I happened to turn 


my body and looked at the platform. That's w. in. 
Q Did you meet Misseri before you made this 
turn or after you made the turn? 
A Just befcre the accident occurred, I saw hin. 
Q - Just before the accident occured. 
I don’t understand that. 


I was on tcp of the platforn. 


en 


eee 


Q 
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My question to you is when did you meet 


Mizzeri, before you made this turn to look at what happened 


er afterwards? 


A 


Q 


Before. 


In other words, you made this turn and that 


was the first time -- strike that question. 


When, for the first time did you reach the 


conclusion that you fell because of the ice and snow on 


the platform, before you met Mizzeri or after you saw 


Mizzeri? 
A 
Q 
A 


Q 


After I saw him. 
After you saw Mizzeri? 
After. 


At this point you looked at the platform, saw 


the ice and snow? 


A 


Q 


Yes. 


How much ice and snow was on this platform? 


Did it cover the whole platform, part of it or what? 


A 


2 


A 


Q 


It was covered partially. 
Partially? 
Patches. 


When you say partially, can you describe the 


platform as three by four -- you indicated part of it was 


under the housing of the ship? 


L 
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A Yes. 
Q Is it your testimony that the ice and snow 
was on the whole platform? 
A It was on the platform but some of it was 
partially cleaned. It looked as though someone had tried 


to clear it but there had still been --- 


Q How thick was the snow and ice, do you have 
any idea? 

A ND. 

Q No idea. 

A (No response.) 

Q Was it a light covering, heavy covering sr 
what? 

A It was hard to determine because of the saw= 
dust that was there, also. / 

Q When you turned around, erin see any skid 


marks on the platform? 


A After my accident I noticed it. 
Q Where was the skid mark located? 
A It was,as I'm standing on the platform, it 


was my left. 
Q To your left? 
2 It will be toward the after end of the ship, 


toward No. 5 hatch. 


~ 


Q 


to make the turn, you started to go to your right: isn't 


that correct? 


A 


9 


0 


Q 


aft end of the platform? 


A 


Q 


» oO » 


,» Oo 


Q 


you fell because of the ice and snow? 


A 


Q 
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I thought you said before when you started 


Yes. But I slipped on my left foot. 

I see. 

Was the skid in the area where you fell? 
(No resp:.1se.) 

Or was it back further? 

No, it was just prior, before I fell. 


Whwexe was the skid mark, was it on the back, 


No, toward the front. 

Toward the front? 

Yes. 

In other words, where you were walking? 
Yes. 

You see how many skid marks, one, two? 
One. 

Just yours? 

Yes. 


At that point you made the evaluation that 


Yes . 


Did you ever look at this ice and snow, -- 


‘ \ 
\ 
) 
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my question again, how high, a couple of inches, two or 


three inches? 


A 
Q 
A 


Q 


-t wasn't that high, no.. 
A couple of inches? 
I have no idea. Maybe an inch. I don't know. 


Did it indicate to you by looking at the 


platform that someone had clearned the platform at some 


time? 


A 


It appeared that someone had tried to clean it 


but they did not clean it thoroughly. 


Q 


In the area where you slipped, fell, where the 


skid mark was? 


A 


Q 


Yes. 


Now, after Mr. Mizzeri came along, who was 


the next person you met? 


A 
Q 
A 


Q 


I believe it was Mr. Bianchi. 
Bianchi. He was a longshoreman? 
Yes. 


Have you seen either Mr. Mizzeri, Mr. Bianchi 


since the accident? 


A 
1) 
A 
Q 


Yes, I have. 
Have you spoken to them today ahout the case? 
We discussei it. 


When was the fir:. time you Ciscussed it with 
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either one of these individuals? 


A 


The first time I discussed it with Mr. Bianchi 


wat when I returred back to work. 


Q 


A 


When was that, in October? 


No, it would be the beginning of December of 


Ana was Mr. Bianchi a member of your gang? 

No. 

He's a member of another gang? 

Yes. 

And when is the next time you saw Mr. Bianchi?- 


The next time I saw Mr. Bianchi was a 


Mr. Bushlow's office. 


Q 


A 


Q 


A 


Q 


A 


Q 


When was that? 

The 29th of April. 

That's a couple «* days ago? 
Yes. 

A couple of days ago? 

Last week. 


You haven't discussed -- have you discussed 


the case with him at all from December of 1971 until 


October of 1973? 


A 


Q 


(No response .) 


I'm serry, '74. 


™~ 


Cc 


so 
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A Excuse me, you said October, '74? 
I'm sorry -- 


THE COURT: What have you got in October? 
MR. GIUPFRA: Nothing. 


BY RM. GIUPFPRA: 
Q From Che time you first spoke to Mr. Bianchi, 
~- was it December of 1971? 


A Yes. 


Q Until you saw him on April 29th of 1974, ‘ave 


you ever jiscussed the case with him? 


A No. 

Q This is the first time you met him on April 
29th? 

A Yes. 

Q Now, is he a regular member of one of the gangs 


ascigned to 23rd Street? 


a Yes, he is. 
Q You see him every day? 
A Yes, when his gang is working or when my gang 


is working. 

Q So the only time you spoke to him was the 
day of the accident and last week? 

A About the case, yes. 


Q Have you ever testified for Mr. Bianchi in any 


cases? 
A 
Q 
you? 
A 
Q 
A 
Q 
A 
Q 


anything on chairs or what? 


A 
scene of the 

Q 

A 

Q 


you fell? 
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No. 


This is the first case that he testified for 


No. 
When did he arrive on the scene, Mr. Bianchi? 
At the time of the accident? 


Yes, back to January 2nd, of ‘71, 


As I was laying on the floor, after my accident. 


When you say laying, were you sitting or 


I believe at the time Mr. Bianchi came to the 
accident, I was sitting up. 

Sittisg up? 

Yes. 


Did you discuss with him what happened, how 


No. 

Did you tell him you fell because of the ice 
sawdust? 

I believe I did. 

You did. 

You looked at the platform? 


Yes. 


wm 


™~ 


co 


© 


A 


Q 
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Did he help you off the ship? 
No, he did not. 


Did you tell your attorney,Mr. Bushlow,he 


was on the scene? 


A 


© 


> 


case? 


A 


Q 


Yes. 
Of the accident? 


Yes. 


Excuse me? 


Any questions and answers besides the ones 


I asked you in my office? 


A 


Q 


(No responge.) 


You toid your attorney, Mr. Bushlow, that 


Mr. Bianchi was also the witness to the accident? 


A 


Q 


Yes. 


Do you kn» whether Mr. Bianchi saw you fall 


or was -~ did he arriw° 2: the secre after the accident? 


I do not know i" he sew me fall. 

De you know whether Mi. Mizzeri saw you fall? 
Yes, he did. 

He did. 


You did. 
Did you answer any interrogatories in this 
1 
| 
Now, when did you get that knowledge that he 


Le) 


i 


co 


so 


saw you fall? 


A 
fell. 


Q 


before you fell? 


A 


A 


Q 


Mr. Mizzeri fromthe date of January 2nd, 1971 until the 


present time? 


A 


Q 


office? 
A 


Q 


since it happened on January 2nd, 1971 until April 29th, 


1974? 


A 
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Because I saw him about a second before I 


In other words, you saw -- did you talk to him 


No. 

Were you racing up the gangway by any chance? 
No. 

Taking your time? 

Taking my time. 


Did you ever discuss this case with 


No. 
Have you ever testified for Mr. Mizzeri? 
No, I've never. 


Did you meet him last week at Mr. Bushlow's 


Yes, I did. 


So you haven't discussed this case with him 


Right. 


When you went to get off the ship, where did 
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you go? 


Py (No response.) 


Q Did you go to the hospital? 


A Yes. 
Q When you arrived at the hospital, did you tell 
the doctor of how your accident happened? 
A Yes, I did. 
Q Did you tell him it was ice and snow, grease 
on the platform? 
A I believe so. 
Q I'm sorry. Strike it out. 
Did you tell the doctor that it was ice and 
snow on the top of the platform? 
A I believe so, I think that was one of the 
questions. 
You told him that? 
I believe so, yes. 
What hospital did you go to?' 
Holy Family Hospital. Holy Family Hospital. 
MR. GIUFFRA: Your Honor, I have a copy of 
the hospital record. I would like to mark it in 
evidence. I don't have the -- the certified copy. 
THE COURT: As to what? History? Statements? 


MR. GIUFFRA: There's a statement, history in 
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the report. 
MR. BUSHLOW: No objection. 
THE COURT: No objection, very well. 
MR. BUSHLOW: Clip it together wo :* will be 
one exhi hit. 
THE CLERK: Hospital records marked in evidence 
as Defendant's Exhibit A. 
(So marked.) 
(Said exhibit handed to the Court.) 
BY MR. GIUPFRA: 

Q When you arrived at the hospital, Holy Family, 
you told them you slipped and fell because of the presence 
of snow and ice? 

A Yes, I believe so. 


Q This is not your first admission to Holy 


Family Hospital: is it? 


A (No response.) 
Q You've been there before? 
I believe I was there, yes. 
You fird them reliable in making up -- 
MR. MUSHLOW: Objection. 
THE COURT: Sustained. 
QO Prior to the commencement of work on January 


2nd, did you observe anyone from Universal inspecting the 
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gangway to include the platform? 

A No, I didn't. 

Q Do you know hased on your’ own knowledge 
working on the pier whether Universal employs anyone to 
make inspections? 

MR. BUSHLOW: I object to that, your Honer. I 
don't think it's within his province; immaterial. 

MR. GIUFFRA: e's been a longshoreman about 
eight years. 

I think he would testify as to auston and 
practice -- 

THE COURT: He's not here tor that purpose, 
not within his province. 

Q When you met Mr. O'Connor, how long did it 


take him to arrive at the scene? 


A IT would say about five minutes after the 


accident. 
Q And did you tell Mr. O'Connor that you 
Slipped s::d fell because of the ice and snow? 
Yes, I believe I did. 
Di.2 yuu point out the area where you fell? 
Yes. 
Did he make any inspections at that time? 


Any inspections? 


nN 


wn 


oO 


so 


10 


2 


» 


Q 


A 


Q 
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Yes. 

I believe he did. 

He looked at the platform? 


Yes. 


From the time -- how long did ittake you to 


get off the vessel trom the time your accident happened? 


A 


Q 


anyone clean 
A 
Q 


ice and snow 


step? 


From the time of the accident? 

Right. 

I would say a good fifteen minutes. 

A good fifteen minutes. 

During that interval did  bec-ve or see 
off the piatform or the gangwar* 

No, I did not. 

As you were going up the gangway, was there 
on all the steps? 

Yes. 


It coverr i the entire width and length of the 


No- not the entire. 


What por’ »n of each of the ste\s was there 


ice or snow on? 


ask him, one, two, three or four or five? 


MR. BUSHLOW: Your HOnor, I object to this. 


There are about twenty steps. He's going to 


It was covered 


a) 


A 


Q 
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Generally, were they all covered with ice 


The entire step was not covered entirely. 
in patches. 

Covered in patches? 

YRs. 


Yould that indicate to you that someone had 


cleaned the steps? 


A 
walking up and 


Q 


Nad tried to clean the steps or fxom the men 
down on the canqway. 
Yes. 


Was there more snow and ice on the steps 


than on the platform? 


A (No response.) 
1@) From your observations? 
A I don't recall. 
0 You don't know. 
MR. GIUFFRA: No further questions at this 
time. 
THE COURT: Anv questions? 
CROSS -FXAMINATION 


BY MR. COMMETTE : 


a] 


tow long had you bean a lonqshoreman before 


the date of this accident? 


A 


Q 


the date of this accident? 


A 


Q 


gang? 
KR 


Q 


five years, generally? 


A 


9 


you had your accident, were they members of the gang which yo 


had known for five years? 


A 


Q 


gang? 


Q 

A 

Q 
January lst? 


A 
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Excuse me? 


iow long had you been a longshcreman before 


About five years, 
How long had you worked in this gang? 
About five years. 


The members of the gang, this was Fortunato's 


Yes. 


Were they the same members during those 


Some. were different. 


The two men that came over on the desk after 


They were not members of my gang. 


Had you known them as members of the other 


Yes, 
For five years? 
Approximately, yes. ls 


Do you know if the vessel was worked on 


XY don't think so. 


A 


Q 
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You hadn't worked on January lst? 
No. 
That was the holiday? 
Yes. 
New Year's Day? 
Yes. 


You said sometime during that day there had 


been snow; is that correct? 


January 


A 


Q 


A 


Q 


Yes. 

Was it early in the day? 

It started early in the day. 

Did it stop before noon that day? 
No, I don't believe go. 

Or don't you remember? 

I don't think so, no. 


When you went to work on the morning ot 


2nd, it wasn't snowing then, was it? 


A 


Q 


A 


No, it was not. 

Tt was a clear cold day, was it not? 

I would say it wasn't clear -- cold, hazy day. 
Snow on the streets? 

Yas, there was. 

Snow on the dock? 


Yes, there was. 


ee 


9 


the stringpiece; is that correct? 


A 


Q 


the ship; is that correct? 


A 


Q 


lunch. 
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When you started to work about 8:09 o'clock on 


Yes. 


The stringpiece is an outside dock area, outside 


Yes. 

And next to the vessel? 

Yes. 

Also, other gangs working that morning? 

Yes. 

THE COURT. I think ‘ie better stop for 
Resume about 2:15. 


(Luncheon recess: 1:06 o'clock p.m.) 


24 
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THE COURT: What was the temperature 
at the time the accident happened? 
MR. COMMETTE: 34°, 
(Recess.) 
(All parties moved to chambers: case 


adjourned in chambers until Thursday, May 9, 1974.) 
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48 JOHN STREET 
New Yor«. N. Y. 10038 
233-3530 
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2 APPEARANCES: 


3 
IRVING B. BUSHLOW, Esq. 
4 Attorney for Plaiatiff 
26 Court Street 
S Brooklyn, New York 
(NOT PRESENT) 
6 
DOUGHERTY ,RYAN , MAHONEY ,PELLEGRINO 4 GIUFFRA Esqs. 
7 Attorneys for Defendant 4 Srd Party Plaintiff 
$76 Fifth Avenue 
8 New York, New York 
BY: ROBERT J. GIUFFRA, Bsq., of Counsel 
9 
COMMET1T.3, QUENCER 4 ANNUNZIATO, Esqs. 
10 Attorneys for Third Party Defendant 
60 Eact 42nd Street 
11 New York, New York 
BY: EMIL R. ANNUNEIATO, Esq., ef “oansel 
12 
13 a ®) a 
IT IS HEREBY STIPULATED AND AGREED, 
as by and between the attorneys for the resps:- 
- tive parties hereto, thst «11 rights provided 
" by the Rules of the PRCP, including the right 
ss te ebject to any question, except as te the 
vad form, or to move to strike any testimony at 
#0 this examination, are reserved, and, in ad- 
21 dition, the failure to object to any ques- 
22 tion, or to move to strike testimony at 
23 


this examination, shall not be a bar or 


waiver to make such motion at, and is re- 


served for, the trial of this sctien. 
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IT IS FURTHER STIPULATED AND AGREBD, 


that this deposition may be sworn to, by 


the witness being examined, before a notery 
public other than the notary public before 
whem this deposition was begun, but the 
failure to do so, or to return the orig- 
inal of this deposition to counsel, shall 
not be deemed a waiver of the rights pro- 
vided by the Rules of the FRCP, and shall 
be controlled thereby. 

IT IS FURTHER STIPULATED AND AGREED, 
that the signing, filing and certification 
of the original of this deposition is 
waived. 

IT IS FURTHER STIPULATED AND AGREED, 
that counsel for the defendant and third 
petty plaintiff shell furnish to counsel 


a copy of this depositior without charge. 


GERALD GORDON, having first been 
duly sworn before a notery public of 
the State of New York, hereby testified 


as follows: 
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MRK. GIUFFRA: Let the record reflect 
that a notice to take the deposition of Mr. 
Gordon was served on January. 9th, -1974. 
The netice was returneble on January 15th, 


1974 at 2:30 P.M. in the offices of the 


attorneys for the defendant and third 


party plaintiff, Moore -McCormack Lines. 

At about 2:25 I called the attorney 
for the plaintiff, Irving B. Bushlow, and 
spoke to a Marie DeLuca, who acknowledged 
the receipt of the notice and advised us 
that they would not attend at the taking 
of Mr. Gordon's testimony. 

I informed Mrs. DeLuca that Mrs. 
Gordon was expected to sail, and that he 
was a witness on behalf of the defendant 
and third party plaintiff. She then 
stated that they would not attend the 


deposition. 


EXAMINATION BY MR. GIUFFPRA: 

Q May T have your “ull name for the 
record, please? 

A Gerald Cordon. 


Q Your home address? 


9la 


Gordon 


A 51 Belicrest Avenue, East Northport, 
3 New York. 
t Q What is your present occupation? 
5 A A merchant sailor. Officer, I should 


Q Can you tell us, briefly, about your 


educational background? 
9 A 


I went to a four year college at New 


York State Maritime Academy, in the Bronx. 


11 Q snen did you graduate? 


1961, June. 


Since that time, what have you been 


I have been sailing on and off. 


What type of license de you hold at 


the present time? 


A 


Second mate. 


When was that issued? 


Q 
A 


1964. 


_ 21 Q Is that still in effect? 
22 A Yes. 
23 Q Can you describe for us, briefly, what 


you do as second mate aboard Amexican merchant vessels? 


25 A Second mate is in charge of, well, 
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number one, he is a watch standing officer. He is 
in cherge of the navigation or in charge of the 
navigation of this ship, safe conduct of the ship 
at sea, and in port should be supervising cargo 
operations on his watch. 

Q Does he also have responsibility, 
while the vessel was in port, concerning the equip- 
ment on board, including gangways? 

' oe When he is on watch he is responsible 
for the ship. 

Q That includes the condition of the 
deck and the gangways? 

A Yes. 

Q Do you recall the time that you 
served eboard the MORMACDRAGO in 19717 

A I do now. 

Q What was your responsibility aboard 
that vessel? 


A ' YT was the night port relief officer. 


Q Can you describe for us, briefly, 


what does that mean? 
A Well, he assumes, he relieves the ship, 
the regular ship's officer, end takes on the duties 


that normally the regular ship's officer would do. 
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That again would be, in port, making sure the vessel 
is safe at all times and supervising ths cargo activ- 
ities. If there is any kind of emergency, he is 
there to take care of then. 

Q That was your responsibility while 
you were aboard the MORMACDRAGO in January of 19717 

A Yes. 

Q I would like to show you the log book 
for the MORMACDRAGO for January 1, 1971. Can you 
tell me whether your signature appears in thet loz 
book? 


A It does. 


3 


At what hour does it appear? 
A At 1200 and at 1600. 

Q From looking at the log book can you 
tell us what hours you were employed aboard the 
vessel as a relief mate? 

A From 0800 to 1600. 

Q During that period of time do you re- 
call whether it was snowing? You can look at the 
leg book. 


A The log book shows that it was heavy 


snow on that watch. 


Q Do you have any independent recollection 


> WwW 


wm 


‘24 


25 
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whether it was snowing that day? 
A I com recall that tic.» was snewv, yes. 
Q During the period when you were on 
duty from 8:00 in the morning until 1600 hours, do 
you recall whether there was anyone aboard the 
vessel cleaning the snow? 
A According to the log book, on January 
1 there was no one from the shore, any shore gang 
aboard, cleaning the ship -- Wait, excuse me, 1300 
shore gang on board. 
Q Is that entry of 1300 hours, is that 


in your handwriting? 


A Yes. 
Q What does +hat indics*e? 
A That someone from the shore came a- 


board, a gang, some men, I don’t know exactly the 
number of them, that their sole purpose was to 
Clean the ship, the gangway, any on deck ares 
where people would walk, to keep it clean of snow. 

Q Was there any cargo acivity being 
carried out on January Ist, 1971? 

A Ne cargo activity. 

Q After the shore gang completed their 


Cleaning operation, did you have an opportunity to 
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examine or inspect ~“w vessel's gangway? 

A To the best of my recollection, i 
would take a turn at least once an hour sround the 
deck to muke sure everything was clear or safe. 

Q And your recollection would be by the 
time you left at 4:00 o'clock the gangway was safe? 

A Yes. 

g hin it would that indicate to you? 


A That it was clesr cf ell snow. It 


probably had sand put down or sawdust or something 


on it, and that the area between the gangway and 
usually where you walk inside the house is clear of 
snow. 

Q Where was the gangway located on this 
ship on this date, January lst? 

A What do you mean by that? 

Q Was it port side, starboard side? 

A It would have to be. The ship was 
starboard side to so it would be on the starboard 
sido. 

Q Do you recall between what hatches 
or where -- 

A (Interrupting) The gangway is, I 


believe, by the forward end of the house. 
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Q Could you describe the gangway for us, 
your recollection of it? 

A It is a normal gangway, as far as I 
know. 

Q Did it have a platform st the top of 
the gangway? 

A Yes. There would have been a platform, 


a round platform, and then you would step down off 


the gangway onto tis ship. 


11 Q Onto the deck? 
1 
12 A ‘{9s. 
13 Q From looking at your entry and from 


14 your own recollection, do you recall whether that 

15 Platform in the gangway was clear of snow by the 

16 time you loft at 1600 hours? 

17 A The best -- well, let's see now. At 
- 1g 1600 hours I have in the log book moderate snow, 

19 moaning it was still snowing at the tine, so it was 


20 88 Clear as pomibly it could be clear. 


21 Q Did you retura on board the vessel 
22 on the following day? 

: 23 A Yes. 
24 Q What time did you come aboard the 


25 vessel at that time on January 2nd? 
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A 0800. 


3 Q Is there an ontry that appears again 


at 0800 until 1600 hours on the 2nd? 


A 


Yes. 


6 Q Do you have any independent recollec- 


tion of conducting any inspection of that gangway? 


8 A When I came aboard the ship I normal- 


ly make an inspection of the ship, the lines, the 


gangway, just make a complete turn around the ship 


Tight away. 


12 Q Is it your recollection that the gang- 


way itself and the platform we talked about earlier, 


that it was clear of snow and ice? 


15 A As far as I can recall, it was clear. 


16 Q Again your signature appears in the 


log book for January 2nd. 


18 A Right. 


Q That was your respousibility es a 


telief mate to make these entries in the log book? 


A Yes. 


22 ie For January ist and Janusry 2nd? 


23 A Right. 


MR, GIUFFRA: 


Please merk these two 


pages as Mormac's Exhibits 1 and 2. 
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2 (Whereupon, the above mentioned 

3 documents wero so marked as Defendant, 

4 Moore-McCormack's Exhibits 1 and 2 for 

5 Identification, of this date.) 

6 Q As part of your duties, you are re- 


7 quired to make entries into the log book, is that 
8 correct? 
9 A Yes. 


10 Q And this document is kept in the busi- 


i1 ness of the ship itself? 


12 A Coryect. 

13 Q You sre required to maintain it? 

i4 A Correct. 

15 Q Besides making entries concerning your 


inspection, if there was an accident aboard the ves- 


sel would that be required to be reported into the 


vessel's log book? 


19 A Yes, it would. 


20 Q Looking at the log book for January 


2nd, is there an entry by an indication that during 


the hours that you were employed that any injury 


was reported to you? 


A Ne, there isn't any. 


Q When you boarded the vessel at 0800, 


ao nN ff & 


99a 


Gordon 13 


8:00 o'clock in the morning on January 2nd, were 
longshoremen working at that tine? 

A No. They were just coming aboard. 
They started working at 8:00 o'clock. 

Q Do you have any recollection of how 
many, looking at the log book which has been rarked 
as Defendant, Mormac's Exhibit 2, how many gangs of 


longshoremen were abosrd on January 2nd? 


A I logged three gangs aboard at 0860. 
Q How many? 

A Three. 

Q Were there any other gangways on that 


vessel for access to the vessel on January 2nd, or 
was it still the same story? 


A Neo gangway. It should only be one 
gangwey, as far as I know. 


Q The gangwcy that you boarded or used 


on January Ist, that is the sane gangway you used 


on January 2ad? ¢ 
A Right. 
Q During the morning hours from 0800 


till noontiwe, how wany tours would you make of the 


deck ituel ft 


A IT had been on deck for the whole tine 


24 


25 
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while they're working cargo. 

Q During that time would you have occs- 
sion to work by the vessel's gangway? 

A Definitely. 

Q Do you have any recollect: of seeing 
any snow or ice on the gangway itself? 

4 No, I don't. Not at this time. 

q In other words, your recollection is 
that you saw no snow or ice? 

a Right. 

Q Does the log book indicate when it 
stopped snowing? 

A SN is snow, and it was still snowing 
at 1600. And I don't see anything for 2400 in there. 
Q Se based on your experience, the 
likeliheod is that it stopped snewin,s sround 1600 

hours on January lst? 

A No, it was still snowing. Moderate 
snow at 1600. And there is no indication here when 
it stopped, although at midnight they showed cloudy. 
So somewhere between 1600 and 2400, midnight, it 
stopped. 

Q What sbout the following day, Jenusry 
2nd? 
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A No snow at all. 

Q When you hoarded the vessel again, 
you say you conducted your inspection of the gangway? 

A Yes. 

Q What dia that inspection consist of? 

A Well, I, you look for any snow, ice, 
any possible debris on the gangway or oil, gresse, 
where somebody wight get hurt or slip. 

Q Your recollection is that there was 
no grease or oil or ice or snow on the gangway, 
including the platform on the top, when you boarded 
the vessel on January 2nd at 8:00 o'clock? 


A I can't honestly say. There might 


have been. We are talking about one piece of ice, 


& lot of snow. The gangway was clear enough so I 
didn't feel it was unsafe. 

Q And that condition existed at 12:00, 
1:00 o'clock in the sfternoon also? 

A Right. 

Q Do you recall whether the log book 
reflects any entry made by you as to what the out- 
side temperature was in the morning hours? 

A On the -- 


Q At 0800 hours? 
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A 0800, that was the othe. fellow. 
That was 28 degrees, the previous watch. 
Q What watch? 


0800. 


A 
Q What is the next logging? 
A 


1200, it was 35 degrees. 
MR. GIUFFRA: Off the record. 


(Off the record discussion.) 


Are you familiar with this signature? 
IT don't know the man. 

MR, GIUFFRA: Off the record. 

(Off the record discussion.) 

Q Is there any entry in the log book 
which has been marked es Defendant's Exhibit 2, 
concerning ths inspection of the gangway at 0500 
hours other than in your handwriting? 

A The port relief officer who I relieved 
at 8:00 o'clock, 0800, logged, it is clear line and 
gangway checked frequently. 

Q Based on your experience as a mariner, 
that would indicate the gangway was clear of snow, 
ice and other dangerous conditions? 

A Correct. 


Did you receive sny complaint during 


. 


24 
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the time you were on board from 8:00 o'clock in the 
morning to 4:00 o'clock in the afternoon concerning 


the condition of the gangway? 


A Not to my knowledge. 
Q And platform? 
A But if there was s complaint it would 


have been taken care of. 

Q If there was a conm-isint it would have 
been logged in the log beok? 

A No, not a complaint. I would take 
care of it. 

Q That is your practice, that if there 
was a complaint concerning the condition of the 
g@\,ry whatever the reason might be, it would be 
taken care of? 

A I would take care of it if there was 
mo uniicensez gangwayman there. 

MR. GIUPFRA: I have no further 
questions. 


MR. ANNUNZIATO: I have a couple. 


BXAMINATION BY MR, ANNUNZIATO: 
Q Mr. Gordon, you tostified that on 


January lst, according to the log book, th -: was 


a shore gang cleaning the snow from the ship? 


> Ww 


a 


A Correct. 
Q Do you know or could you identify that 


shore gang, as far as the employer? 


A No. 

Q Do you know whether they were long- 
shoremen? 

A No. 


MR. ANNUNZL1TO: Mr. Giuffra, you 
don't know? 

MR. GIUPPRA: No. 

MR. ANNUNZIATO: I have no further 
questions. 

MR, GIUFFRA: No questions. 


(Time noted: 3:00 o'clock P.M.) 


EXHIBITS 


Defendant, Por 
Mors e@-McCormack's Description Iden. 
i and 2 Log book entries for 
January lst and 2nd, 1971. 12 
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CERTIFICATE 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK ) a 

I, WILLIAM KAPLAN, 2 shorthand re- 
porter and a notary public within and for the State 
of New York, do hereby certify: 

That GERALD GORDON, the witness ap- 
pearing on behaif of the defendant and third party 
plaintiff herein, whose deposition is hereinbefore 
set forth, was duly sworn by me, and that such 
deposition is a true record of the testimony given 
by such witness. 

And I further certify that I am not 
related to any of the parties to this action by 
bleed or marriage, and that I am in no way inter- 
ested in the outcome of this matter. 


IN WITNESS WHEREOF, I have hereunto 


~~ 
set my hand this mY, day of January, 1974. 


106a 


TRANSCRIPT OF SEPTEMBER 24, 1974 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF NEW YORK 


CHARLES SCALAFANI, 
~vs- 72 C S72 


MOORE MC CORMACK LINES, INC., 
etc., 


UNIVERSAL TERMINAL AND STEVE- 
DORING CORP., 


Third Party Defendant. 


United States Courthouse 
Brooklyn, New York 
September 24, 1974 
12:15 O'clock P.M. 


BEPORE: 


HONORABLE MARK COGTANTINO, U.S.D.J. 


JOSEPH BARBEL”A 
OFFICIAS, COURT REPORTER 


IRVING B. BUSHLOW, ESQ., 
Attorney for Plaintiff Scelafani 


MESSRS .DOUGHERTY, RYAN, MAHONEY, PELLEGRINO 
and GIUFFPRA 
Attorneys for Moore McCormack 


BY: ROBERT J. GIUPPRA, ESQ., 
Of Counsel. 


MESSRS. BROWN, QUENCER & COMMETTEE, * 
Attorneys for Universal Terminal and 
Stevedoring Corp. 


BY: ALBERT J. COMMETTEE, F&Q.,. 
Of _ounsel. 


* The correct spelling throughout this Transcript should be "Commette." 


between counsel, 

MR. BUSHLOW: Well, may I explain the 
situation. 

Your Honor, the witness they wanted to call 
4s 111, and someone else they wanted to call is not 
here. 

SO we spoke about it in the hall, and with 
certain stipulations, we have agreed to enter into 
a certain stipulation. 

THE COURT: All right. 

MR. COMMETTEE: I was the gentleman who 
spoke with Patrick O'Connor, who would have been the 
witness called by the vessel as the next witness, 

But fince I spoke to him over the phone, I 
wan:@d to see if he could come to court. He was ill 
and he suggested that a deposition be taken at his 
home this week. But rather than do that, Mr. Bushlow 
and I ayreed on a statement that would comprise the 
gist of his testimony. 

THE COURT: All right. 

MR. COMMETTEE: I wrote down after speaking 
with Mr. O'Connor on the Phone, the -- 


MF. BUSHLOW: First, may we identify who he is? 
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MR. GIUFFRA: Your Honor, we have a stipulatic 


MR. COMMETTEE: Patrick O'Connor, a superinten 
dent for Universal Stevedoring Company, if called 
as a witness would testify as follows: 

That on the afternoon of January 2, 1971, 
he saw the plaintiff sitting on the deck. 

When asked what had happened, plaintiff stated 
that he had slipped and fallen. 

The deck was clean. The gangway and platform 
may have had some patches of snow, with sawdust 


thereon. No condition, in his opinion, which should 


have been corrected. If a dangerous condition of 


the gangway or platform had been observed, he would 
have reported the same to the Chief Officer. 

No such complaint was made. 

THE COURT: All right. Without conceding 
the truth of it. 

MR. BUSHLOW: Without conceding the truth, 
ef course. 

THE COURT: Of course. 

MR. COMMETTEE: Do I need to mark it? I read 
it word for word. 

THE COURT: Wo, it's in the reonord. Otdpaiate 
and agreed by and between the attorneys aid tiie 


respective parties. 
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MR. GIUPFRA: The next s.ipulation would be 
that if Mr. Shulman -- 

MR. BUSHLOW: Will you identify hin? 

MR. GIUFFRA: Mr. Shulman would have testified-- 
Mr. Shulman is an invectigator and he was engaged 
by Universal. And in his office, a Howard Blum, who 
is now sick. He is dying of concer. He would have 
identified Mr. Blum’s signature on the report. And 
we would like -- and he also would have testified that 
this report and statement was made in the regular 
course of his business. 

I would like to have the statement and the 
report -- 

MR. BUSHLOW: And he would have also testified 
that he had no independent knowledge of whether 
Mr. Blum ever interviewed this gentleman, where or 
when. But that that is his signature. 

THE COURT: That would be his signature. 


MR. GIUFFRA: This is his report. 
THE COURT: All right. 


MR. COMMETTEE: That is with reference to 
the stitement which was exhibited -- 


THE COURT: The statement to which Mr. Misseri 


was questioned about. 


MR. BUSHLOW: Was what? 
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THE COURT: Was questioned about. 


MR. BUSHLOW: That he never spoke to hin. 

THE COURT: All right. 

MR. GIUFFRA: And also his report of investi- 
gation. You want to mark that? 

MR. SUSHLOW: No. 

MR. GIUPFRA: Are we only agreeing to the 
statements? 

THE COURT: Only agreeing that if he were here, 
he would identify it. He denies it. Unless you can 
show some other facts. 

MR. BUSHLOW: All right. Your Honor -- 

THE COURT: Is that it? 

MR. GIUFFRA: Wow, your Honor, is this in 
evidence or not in evidence? 

MR. BUSHLOW: Wo. 

MR. GIUFFRA: I thought -- 

THE COURT: The statement was a report made -- 
a statement upon which Mr. Misseri was questioned, 
and that if Mr. Shulman were called, he would say 
that this statement was made inthe regular course of 
business, and that the signature thereon, is that 
of Mr. Glum, of who he is familiar -- with whom he 
is familiar, withcut conceding any of the facts or 


statements made therein. 


That‘s all. 

MR. COMMETTEE: Mr. Bushlow's statement is 
that he himself had no personal knowledge of an 
interview ox whether such an interview -- 

THE COURT: And also if Mr. Misseri likewise. 

MR. COMMETTEE: May we offer that statement 
in evidence, which has been marked for identification 

MR. BUSHLOW: No. All that we are proving her 
is that that is Mr. Blum's signature. If he want 
to offer his second signature in evidence, not the 
statement or the facts contained -- 

THE COURT: In any event, you did question him? 

MR. COMMETTEE: Yes. 

MR. BUSHLOW: Which is in evidence. 

THE COURT: Those questions would be in evidente. 

MR. COMMETTEE: Your Honor rules that this is 
inadmissible? 

THE COURT: I feel it's inadmissible at this 
point to show any inconsistency, number one, or to 
show -- 

MR. BUSHLOW: A prior contradictory statement. 

THE COURT: Or to show that he fabricated the 
statement subsequent to that. 


It serves no real purpose. In other words, it 


does surve a purpose as to whether or not he is tellin 


the truth, or whether or not he spoke to anyone 


prior to coming te court. 

MR. COMMETTEE: All right. 

THI; COURT: All rigilt, we understand that. 

MR. BUSHLOW: The defendants rest? 

. GIUFPRA: The defendant makes the usual 
motions to Gisiiss the cause of action. 

THE COURT: The Court reserves decision at 
this time. 

MR. COMMETTEE: And the third party defendant 
would move to -- 

THE COURT: I will reserve decision. 

MR. COMMETTER: We would join in the motion 
made by counsel to dismiss the compluint on the 
grounds that there is no proof of an unseaworthy 
condition with respect to the third party complaint. 

And I would move to dismiss that complaint on 
the ground that the third party plaintiff has failed 
to prove that there was any danyerous condition of 
which the third party defendant had notice; that the 
proof is clear that there was a gungway accident, 
and that there was no condition observed which requir 
attention to the Chief Officer, reserving, ot course, wv 


that the Court must determine whetner there was or 


was not an unseaworthy condition. But even if there w 
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an unseaworthy condition, I point out that there was 
no notice of that to the third party defendant, 
and that the vessel having through its agent, created 
the condition which they claim was an improper removal), 
that they are bound by that, and that would become 
sufficient to preclude indemnity. 

THE COURT: All right, the Court reserves 
decision. | 

MR. BUSHLOW: Your Honor, at this time, the 
plaintiff moves for a directed verdiet against the 
defendant on two grounds. 

MN. COMMETTEE: Directed verdict? 

MR. BUSHLOW: There's no jury. 

THE COURT: Whom am I going to SIgmcr?? 

MR. BUSHLOW: All right. Well -- 

THE COURT: I will feserve decision on all 
the motions that heve been made. And the attorneys 
are to submit to the Court findings of fact and 
conclusions cf law, together with their briefs. 

And the Court will then make its determination. 

MR. BUSHLOW: Thank you. 

MR. COMMETTEE: Can we set a plan for this? 


THE COURT: Why don’t we have -- can you do it 


MR. BUSHLOW: Let's see. How about two weeks? 


THE COURT: All richt. How about October 18. 
That's almost a month. 

MR. BUSHLOW: As soon as we get the minu’-s. 

THE: COURT: All right. October 18, all papers 
to the Court, including findings of fact andconclusions 
of law. 


BUSHLOW: Can we have an opportunity for 


' COURT: It's up to you. 
BUSHLOW: What do you say? 
COMMETTEE: If all parties -- 
COURT: Why don't we make it -- rather 
than doing it that way, let's make it October 11. 
MR. BUSHLOW: That is not enough tine. 


THE COURT: October 18. And then October 25 


will be for all papers. All replies must be in by 


that time. 
Okay. 


MR. BUSHLOW: That's ‘ine. Thank you, your 


ZHE_COURT: All right. 
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UNITED STATES DISTRICT COuRT 


EASTERN DISTRICT OF NEW YORK 


CHARLES 6CALAFAIII, 


-Vs- ¢ Fa.¢ $72 


MCORE MC CORMACK LIWLS, INC., 
etc., 


UNIVERSAL TFR'INAL & STEVEDORING 
CORP. ’ 


Third Party Defendant. 


United States Courthouse 
Brooklyn, New York 
September 23, 1974 

11:30 A.M. 


HONORABLE MARK COSTANTINO, U.S.D.J. 


JOSEPH BARBELLA 
OFFICIAL COURT REPORTER 
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APPEARANCES : 


IRVING B. RBUSHLOW,* ESO., 
Attorney for Plaintiff. 


MESSRS. DOUGHERTY, RYAN, MAHONEY, PELLEGRINO 
& GIUFFRA 
Attorneys for More McCormack 
BY: ROBERT J. GIUFFRA, ESQ., 
Of Counsel. 


MESSRS .BROWN, QUENCER & COMMETTEE, 
60 Ea ¢ 42nd Street, New York N.Y. 19017 
Attorrueys for Universal Terminal 


BY: ALBERY J. COMMFTTEE, FSQ., 
Of Counsel. 


The correct spelling throughout this Transcript should be “Bushlow." 


118a 53 

THE CLERK: Civil cause for trial, Charles 
Scalafani versus Moore-McCormack Lines, etc. 

THE COURT: All right. 

MR. COMMETTEE: Your Honor, I was cross 
examining, but I will suspend my cross examination 
for a moment, because Mr. Giuffra has one or two 
points that he wants to cover. 

THT COURT: All right. 

CHUARLES SCAWAPANI , called as a witness, 
having een previously duly sworn, resumed 
the stand and testified further as follows: 
MR. GIUFFPRA: Your Honor, I would ask that 

the witnesses for the plaintiff be excluded from the 
courtroom. 

Tli; COURT: Yes. The witnesses are excluded. 

CROSS EXAMINATION 

BY MR. GIUFPRA: (Continued) 


Q Mr. Scalafani, I would like to show you a 


series of phctographs, six in all, and I would like you to 


look at them, and tell me whether they are a fair representa- 
tion of the gangway on the Moor-MAC Draco on the date of your 


accident? 


A ixcuse me. These were photographs taken that 


No. Subsequent to that day. Is that the gjangw 
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that you-were talking about? 
A I would say so. 

MR. GIUFFRA: Can I have those photographs 
marked in evidence, your fonor? 

MR. GUSHLOW: May I see them? 

MR. GIUFFRA: After I show them to Mr. Bushlow 

THE COURT: Yes. 

All right, give them to Mr. Bushlow. 

MR. BUSHLOW: If your Honor please, if these 
photographs are to show the construction of the 
gangway, and whether there was the gangway -- that 
is, that the ship used ordinafily, I have no objection. 

But. are you claiming that this was the condition 
of the gangway when he had his accident or -- 

MR. GIUPFRA: No. That was the gangway which 
was used. We are not talking about the cuadition of 
the gangway. 

MR. BUSHLOW: Fine. I have no objection. 

With the understanding, that they are limited only 
to the physical appearance of a gangway. 

THE COURT: YEs. 

MR. GUIFFRA: Which was on the Moor-Mac Draco. 

MR. BUSHLOW: Nothing to show that. But I 


guess they are all the same? 


120a 


Scalafani-cross 


MR. GIUFPRA: Right. 
THE CLERK: Six photographs marked in 
evidence as Defendant's Exhibits A through F. 
MR. GIUFFRA: I think we had one before. 
MR. BUSHLOW: Before we do that, may I just 
have a little voir dire on this before they are mark 
into evidence? 
VOIR DIRE EXAMINATION 
BY MR. BUSALOW: 

Q Mr. Scalafani, did you look at these photogr 
can you tell whether this is the gangway on the Moor Mac 
Drago? 


A Wo, XI cannot. 


Q Now, is this -- are these photographs of a 


gangway which is perhaps similar to the one on the Moor Mac 
Draco? 
A ZI would say similar. 

Q But whether this is the Moor Mac Draco or not, 
you have no way of knowing? 
A I have no way of knowing. I don't remember the rope 
that is attached over here, if this is the Draco or not. 

Q Do you recognize anything on that vessel that 
would lead you to believe it's the Moor Mac Draco? 
a Nothing. 
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And therefore, can you definitely say now 


THE COURT: He doesn't have to say definitely. 
He has -- 

MR. BUSHLOW: All right. 

Can you say -- 

THE COURT: Reasonably certain that it appears 


MR. BUSHLOW: 11 right. 
Q That this appears to be the gangway that was 
attached and used on the Moor Mac Draco? 
A Yes. 
THE COURT: All right. 
MR. BUSHLOW: Fine. 


THE COURT: That's all that is necessary. 


MR. BUSHLOW: You can mark it, as one exhibit. | 


You don't need six. 
THE CLERK: All right, so marked. 
He is marking them all. 
I think you introduced two more. 
One more. 
Didn't you introduce the two 
log books? 
MR. GIUFFRA: Wo, not yet. I think we introdu 
a medical report, the hospital report. I think we ha 


nN 
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A in evidence already. 
CONTINUED CROSS EXAMINATION 


BY MR. GiUFFRA: 


Q Now, Mr. Scalafani, I would like to show you 
Defendant's Exhibit A, which has just been marked in evidence 
That is the -- asfar as your recollection, that is the 
gangway similar to the one on the Moor Mac Draco on the day 
of your accident? 

A Similar, yes. 

Q Now, you testified previously that you came up 
the steps of the gangway, is that correct? 
A Yes. 

Q And as you -- on the right hand side and left 
hand side, there is a chain there; is that correct? 
A Yes. 

Q Now, as you were about to -- you were on the 
platform that we see at the top of the photograph, which is 
the circled mornt, is that it? 

& Well, this is the whole platform, the circular mount 
and this other pact. 

Q This other part that is attached, does that 
go over the ship's railing? 


A Well, according to this photograph, it doesn't go over 


the railing. Sut it goes over the ship. 


Q Yes. Is that the way it was on the Moor Mac 
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Draco on the day of your accident, over the ship? I can 
show you photograph P , which gives you a better view of the 


-- in other words, you went -- 


A I see. 
Q You went up to the top of the gangway? 
A Yes. 
Q And you went on to the circular part, and it 


extends somewhat, and then you were going to step down 
onto the ship itself? 
A Right. 
Q Now, as you were going up the gangway, you had 


the railing on both sides, is that correct? 


A Yes. 

Q And now as you reachec the top of the gangway, 
and before you went on to the ship ~- you can see in the 
photograph -- 

A Yes. 

Q There is a photograph, Exhibit A, and you can 

see a sities 


Now, was that rope in place on the day of your accide 
A To be honest I don't remember the rope being there. 
The chain, I remembering being there on the top. 
Q Wouldn't the rope normally be there? 
MR. BUSHLOW: I object to what normally would 


be there. 
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THE COURT: Yes. He doesn't remember. He is 

not saying it wasn't there. He doesn't remember. 

Q You don't remember the rope? 

The chain I remember. The rope, I don't remember. 

Q Do you remember the rope being down lower in 
that Exhibit A? 
A No, no. That's what I don't remember. 

Q What about the rope on the other side of the 
chain? 


A This side? 


Q Yes. For example, in photograph F, there is 


a rope. 
A That, I don't remember. 
Q Now, if the rope was not there, what would 
happen? Would you fall? Could you possibly fali? 
MR. BUSHLOW: I object to that, your Honor. 
That is not part of this case. If the rope was not 
where? 
Q rope on the gangway. 
COURT: You mean going up the gangway? 
GIUFFRA: Yes, your Honor. 
WITNESS: Sometimes there are ropes. 
BUSHLOW: The accident happened on top 
of the platform, your Honor. It didn’t happen on 


the way up. Up the gangway -- it's immaterial. 
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MR. GIUPFRA: I realize that, but -- 
THE COURT: All right, it doesn't make any 


difference. 


Q AS you were going up the gangway, you were 


holding on to the sides of the ganqway, the railing? 


A Yes. 

Q Then you made the right hand turn? There was 
a turn? 

Slight left. 

Q You were going up the gangway and you made a 
left hand turn? 
A Right. 

Q And you were holding on to the chain at this 
point prior to your accident? 
A I was holding on to the railing, and then I yrasped 
the chain. 

Q And then youn continued walking forward on to 
the: ship? 
A Yes, right. 

'¢] Now, do you recall grasping the rope which 
appears in that photograph? 

NR. BUSHLOW: If your Honor please, he doesn't 
Freecall, he testified, 
Q You mentioned there vas ice and snow on the 


gangway. Now, where was the ice and snow? Will you point it 


rR 


ie 


MN 


co 
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out in the photograph, Exhibit A. 


A On the gangway or the platforn. 
Q On the platform? 
A I can't exactly pinpoint it. It was on the 


platform in patches. 


Q Well, did it cover the entire platform or just 
part of it? 

A It covered the entire platforn. But the snow 
and ice were in patches, because of where men were stepping 
or standing. 

Q Now, when you say patches, were these large 
patches, small patches? 

A No, small patches. 

Q Where, as far as you can recall, was the patch 
that you supposedly slipped on? Was it on the right side 
of that platform or the left side? 

A _ No. Left hand side of the platform. Because 
t slipped en my left foot. 

Q And when you slipped and fell, did you fall 


forward onto the ship or did you go against the railing? 


A I fell toward my right. 
Q Toward your right? 
A Yes. I mean Tt fel) forward. 


Q Onto the ship? 
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A Gn the ship. But I fell to my right. 

Q And when you were walking up the -- walking on 
the platform, you were walking sort of on the middle of the 
Platform? 


A I don't remember if -- it could have been a 


little on the left, or a little bit on the right. 


Q Were you holding on to anything when you were 
walking on that platform? 

A No. 

Q Nothing at all? 

A I wasn't holding on to the railing when I ste 
onto the ship. 

Q Were you aware of these patches, before or af 
your accident? 

A Before. Because I could have seen them before 
you step on the ship. 

Q So, in other words, you were going up the gang 
you saw the patches of ice and snow? 

Right. 


What was the temperature at the time of your 


I have no idea. I know it was a cold day. 
Was the sun out that day? 


I don't recall, 
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Q Now, when you were working on the stringpiece, 
did you see any drippings of ice from the gangway? 

A NO. 

Q At any time, did you see anyone clean the 
gangway? 

A No. 

Q NO one at all? 

A NO one at all. 

Q During the, say, lunch period bet:sen twelve 
one, did you have occasion to speak to the other longshor 

& I believe I did. 


Did they talk to you about the condition of 


We spoke about it. 

Q So that when you went ug -he gangway at two 
oclock in the afternoon, you were aware of the fact of the 
ice and anow being present on the gangway? 

Yes. 
And also on the platform? 


Yes. 


Q Now, do you know whether anyone from your gang 


attempted to clean off the platform? 
A I would know for a fact that no one in the 


gang would clean that off. 
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Q You didn't see it? What about the other gangs 
that were working on the ship. Did they clean eff the 
gangway? 

PY I didn't see anyone. Az I stated previously, 
it’s not the gang's duty to clean the gangway. 

Q But if your gang saw a dangerous condition, 
and this could be classified as a dangerous condition, would 
you clean up the area, attempt to clean up the area? 

MR. BUSHLOW: I object to that. Ir don't think 
that's his prevince -- 

THE COURT: His job -- 

MR. BUSHLOW: (Continuing) -- to do anything. 

MR. GIUFFRA: Your Honor, he just said it 
wasn't his gang's duty to clean up the area. So I an 
“@@king if the -- the next question is suppose he did 
see a dangerous condition, would it be his -- 

THE COURT: It doesn't make any difference. 

It's a question of unseaworthiness, safe place to work 


Rither one. 


Q Now, this platform which appears in Exhibit A, 


and also Exhibit B, you would step off the platform and then 
you would be on the deck of the vessel? 
A Yes. 


Q Now, was there any snow or ice or part of ice ox 
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snow n the deck of the vessel itsel*? 


3 A I don't believe there was any snow or ice. 
4 I know the deck was wet. 
5 Q Right. And the only parts of snow and ice 


P was on the platform itself? 


A Yes. 


MN 


Q And you see these stanchions at the end of the 


co 


9 platform, for example, which appears in Exhibit 3B? 


10 | A Yes. 
1 Q And was that in place at the time of your 
2 accident? 
13 A I don't recall. 
- Q Wasn't that a part of the gangway itself, the 
- stanchions? 
_ A Yes, I imagine it would be. Yes. 
Q And you have no recollection of whether it was 


_ dm place on-the day of your accident? 


A I don't remember. 


Q Now, when you slipped and fell, you went fo 
and toward the right? 


A Yes. 


Q So, looking at Exhibit B, you went toward the 
right hand side? 


a Yes. 
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Q And toward the stanchion, which is on the righ 


hand side? 
A I believe so, yes. 


Q And at this point, did you strike any part of 


the ship, besides the deck? In other words, did you strike 


the housing of the ship? 

A No, I did not. 

Q Now, after this occurred, did you speak to an e 
at all? 

A After the accident? 

@ Yes. 


Yes. I spoke to Mr. Misseri when <he came over 


Did you speak to anyone else? 
I spoke to Mr. Bianchi. 
Who is Mr. Bianchi? 
He was working in another gang. 
I see. Ile was a longshoreman? 
Yes. And I was elso speaking to a Mr. O'Connor 
who was at thattime, a superintendent for Universal. 
Q How long did Mr. Misseri and Mr. Bianchi stay 
in the area? 
A With me at the time of the accident? 


Q After the accident? 


132a 


Scalafani-cross 67 
A I would say a good ten minutes. 
Q mid you tell your attorney that both Mr. 


Bianchi ona Mr. Misseri were in the area? 
Yes, I did. 
MR. GIUFPRA: I have no further questions 
at this tine. 
CROSS EXAMINATION 
BY MR. COMMETTEL: 
Q How long would you say it was before Mr. 


O'Connor came to the scene? 


A After the accident, siz? 

Q Yes. 

a I would say a good seven minutes, something 
like that. 

Q When you spoke to the timekeeper, were you on 


the vessel, or were you ‘down at the timekeeper's office? 


A No, I was at the timekweper's office. 

Q So that you left the vessel? 

A Yes. 

Q And went to the timekeeper's office, is that 
correct? 

A Yes. 

Q And you reported your accident? 

A Yes. 


Q And that's customary after you have been injure 


& 
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OF anyone has been injured a vessel, they go to the timeke 


and give all the information they have with respect to the 


accident? 
A Yea. 
Q Now, when this accident happened, as I under- 


stand it, you sustained an injury to your right ankle? I 
am not going into it, but I want to make sure what part of 


your body was concerned. It wag your right ankle, wasn't it? 


A And my right knee. 

Q Rught hand? 

a Right knee. 

Q Right. Now, with respect to the right ankle, 


did you testify that that right ankle turned under you and 
then you fell to the deck? 

Did you fall to the deck? 

A Yes, X did fall to the deck. 

Q Before you fell te the deck, had your right 


ankle turned under you? 


A No. 
Q Had not? 
A Did not. 


MR. COMHMETTEE: May I have this paper marked? 
THE COURT: Por identification? 
MR. COMMETTEE: For identification, please. 


THE CLERK: Document marked for identification, 
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as Third Party Defendant Exhibit G. 

MR. COMMETTEE: I will show this to counsel, 
although I don't have to at this time. I am going 
to ask him about it, the report of the accident. 

I am showing it to you at this time. 

MR. BUSHLOR: Is that the third party 
defendant? 

CLERK: G. 
BUSHLOR: All right. 
Scalafani -- 

A 

Q (Continuing)-~ I show you a peper and ask you, 
ao you recali that as the foreman's report of the accident? 

A This is a form for an accident. Yes. 

Q All right. Now, would you look please, at the 
history? Pirst of all, are you identified as Charles 
Scalafani? 

A Yes, I am. 

Q And your Social Security number is contained 
thereon; is that correct? Is it not? 

A Yes. 


And your Waterfront number is contained thereon 


Q 
A Yes. 
Q 


And your residence address, your marital status 
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and your date of birth, are they correctly stated? 

A Yes. 

Q All right. Now, would you look please, at 
the statement of the manner in which the accident happened, 
and read that to yourself. 

All right. Is that also signed hy the Superintendent 
Do you recognize -his name, Vetriano? 

A Yes, it's signed. 


Q And also by a safety engineer, John -- looks 


like Mochiano. Do youknow him as the safety man? 


A At that particular time, I believe that's who 
it was. 

Q Did you tell the timekeeper that you had gone 
up to the gangway to get coffee orders for the men in the 
hold, and stepped off to the gangway into the deck and you 
turned on your right ankle, and you fell with your right leg 
under you? 

A No, I did not. 

Q Did not. 

Well, now, it was also your testimony, was it not, w 
we were here at the last session of the trial, that after yo 
had fallen to the deck at that time, the moment you fell to 
the deck, you didn’t know what it was that had caused you to 


Slip or fall or lose your balance; isn't that true? 
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. No -- that's correct. 
Q You had to turn around and you looked in at 


you also said there was sawdust with it? 


A Yes. It was mixed. 


oa 


Q So that the moment yuo fell onto the deck, at 


that moment, you weren't sure as to what happened to you, 


co 


and it wasn't until you turned and looked at the platforn, 


end saw the snow and the sawdust -- is that correct? 


4 the platform, and then you saw that there was snow -- I th 
the vessel, the deck of the ship. 
Q Well, if you had your knee on the deck, your 
weight was not on your ankle, was it? 
A Well, 4f I may explain. 


Q Go ahead. 


A Yes. 
= 1 
¥9 Q And was it your testimony that before you left 
13 the platform, you had slipped? 
- A I had slipped, yes. 
- Q And you say that at-nc time did you ever turn 
m your right ankle underneath you, before you fell? Or did you 
turn -- 
17 
A I did. 
18 
‘i Q And youslipped off the platform? 
- A After I hit my knee on the deck of the ship, 
21 
22 
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2 A As I was stepping off the platform, I slipped 
3 on my left foot, causing me to fall forward. I struck the 
4 deck, the deck with my right ankle, and my right ankle 


5 twisting underneath me. 


6 Q All right. Now, before this accident happened ,| 


7 had you had any difficulty with your left leg, the leg that 


8 slipped? 

5 A No. 

10 Q Naver had a previous accident? 

7 A Yes, I did. I had a previous accident. 

12 Q In that previous accident to your left leg, 


13 did you have any disability, after you -- after you went bac} 


14 to work? 


15 A I was able to work, if that's what you mean. 


(Continued on next page.) 
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Q Well, did you have any pain or limitation in 


your left leg? 
A Mot much. 
Q Some? 
A Some, very little. 
Q Now, you told us that on the day this accident 


happened, it was not snowing that day? It was a cold day, 


but it snowed the day before, which was “ew Year's Day? 


Yes. 


That was a rather substantial fall of snow, was 


Yes. 

When you arrived at the pier at eight o'clock 
in the morninu, you remember you were a member at that time 
of the Fortunato gang? 

A Yes. 

Q Sut you were a dockman, one of the members of 
the dock section of the gang? 

A Yes. 

Q And when you reported to work at eight o'clock, 
the first thing you had to do was shovel snow on the string- 
piece, is that correct? 

A I wouldn't say shovel it. 


Q What did you do? 
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A Swept it. But there wasn't just myself doing it. 
Q No. You and the other members of your gang, 


before you could perform your work, you had to clean that 


area on the stringpiece whcre you were going to do your work; 


is that correct? 

A Yes. 

Q And when you finished, was that area board free 
or deck free, or were there some patches of snow there, too? 

A They were still wet from the snow. 

Q Now, you told us that it wasn't the job of the 
longshore gang to clean the gangway? 

b That's correct. 

Q Do you know the name of the company that does 
clean the gangway? 

A No, I do not. 

Q Do you know the Atlantic Marine Contracting 
Company? Is that name familiar to you? 

A No, it is not. 

Q You didn't see them cleaning the gangway that 
day, did you? Is that correct? 

A That's correct. 

Q If they had cleaned the gangway, whatever work 
they had done, would have been finished at eight o'clock when 


you came to work? 
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If they cleaned, yes. 


Q Starting at eight o'clock in the morning, all 


the members of the deck gangs that were working aboard the 


vessel that day, they ascend the vessel, using the sams 


gangway, do they not? 


A 


Yes. 


Q 


Do you remember whether it was three, four or 


five gangs working that day? 


10 A I have no idea. I dont remember how many gangs 


VW there were. 


up at eight o'clock? 
A Yes. 
Q And any trades, independent trades that would 


have been working on the back way, ‘would be using the gangway 


to that vessel? 


A Yes. 


Q And any crews or officers who had reason to 
go aboard, would have to use the same gangway? 

A Yes. 

Q And then at twelve o'clock, your men who had 


heen working ahoard the vessel came out; is that correct? 


A Yes. 


Q 


12 Q But certainly a number of longshoremen went 
And at onc o'clock when the lunch hour was 


24 


25 
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finished, they would all go aboard to begin work again? 


A Yes. 

Q And they all worked from one to two? 

A Yes. 

Q Approximately two o'clock is when you received 


an order for somebody to go up and get the coffee order; is 
that vorzrect? 


A Yes. 
Q I don't know whether you received an order. 
Maybe it was just practice; is that correct? 


A Normally it's practice. But normally, someone 


is told specifically to go for the coffee. 


Q All right. That's what they call a gofer? 
A I guess so. * 
Q SO you went up the gangway that day to get the 


coffee orders from the gang that were working in the hold 
around the deck? 

A On the deck, yes, sir. 

Q And you went up the same gangway that all these 
men had used before that morning? 

A Yes, I did. 

Uv You had no difficulty voing up the gangway 
until you reached the platform at the top; is that correct? 


A There was a little difficulty walking up the 


gangway, because it was -- still had ice and snow and sawdust 


. 
+ 
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mixed. 

Q So when you reached or recognized that diffi ty 
then you held on to the railing; is that right? 

a I always hold on to the railing. 

Q All right. When you reached the platform, at 
that particular time, you didn't know what caused you to fal 
until after you fell and looked back; is that correct? 

A Well, I had an idea what might have been, bUt 
I wasn't sure, until I did turn around and look at it. 


Q Now, was Mr. Bianchi a member of your gang, 


Portunato's gang? 


A No. 

Q He was a member of another gang? 

A Yes. 

Q But he was the man who was on deck? 
a Not at the time of the accident. 


Q He came over afterwards? 
A After the accident occurred. 


Q Was there any member there of the longshore 


gang that day? 


A Yes, they were. 
Q Who was that? 
A Mr. Misseri. 


Q Is Mr. Misseri one of the gentlemen in court 
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3 A Yes, he is. 


4 Q When you talked to Mr. Misseri, when you fell - 
5 withdraw that. 


P When you fell, where was Mr. Mis <i? 

7 Do you know? 

3 A Yes. When the acciuent occurred and I fell, 

9 he was on my right. 

10 Q Was he on the deck of the vessel? 

1 A Yes, he was on the deck of the vessel. 

12 Q Was he a member of the deckhands? 

13 A Yes. 

14 Q How far away from the end of the gangway would 


you say Mr. Misseri was? 


“ A I would say about eight feet, ten feet away. 


Eight,ten feet. 


18 Q What was he doing? Do you know? 
- AR He was then walking toward me. 
- Q Did you see him walking toward you before your 


accident happened, or only after the accident happened? 


A No, before. 
22 
Q When you saw him, did you look at him as you 
23 
stepped off? 
24 
A No. 


What were you . looking at as you stepped off? 
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A As you step off, all you can see is the 
midships. 

Q Could you also see the wet deck? 

A If you look down, you can see what was on the 
deck. 

Q Did you look down? 

a Yes, I looked down. 

Q Was it Misseri who helped you up? 

A Excuse me? 

Q Was it Misseri who helped you up? 

A Yes, it was, 


MR. COMMETTEE: That will be all. 
MR. BUSHLOR: I have no further questions. 
THE COURT: Ali right, step down. Thank you. 
(Witness excv. ed.) 
MR. COMMETTRE: Ali right. I won't waste 

time on this. 
TH= COURT: Next witness. 
MR. BUSHLOR: I will have to call him, your 

Honor. He's in the hall. 

ANTHONY MISSERI, called as a witness, having 

been first @uly sworn, by the Clerk of the 
Court, was examined and testified as follows: 


DIRECT EXAMIiATION 


BY MR. BUSHLOR: 
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2 
, Q Mr. Misseri, what is your cocupation? 
, A Longshoreman. 
‘ Q On January 2, 1971, what was your occupation? 
A Longshoreman. 
6 
| Q At that time, by whom were you employed? 
7 
b Universal. 
8 
Q At that time, were you a member of a regular _ | 
9 | 
gang? | 
10 
A Yes. 
1 
Q On that day, January 2, 1971, were you workinga 


with your regular gang? 


A No. 
14 

Q In whose gang were you working? 
15 

& Fortunato's gaNg. 
16 

Q Would that be an extra man? 


MR. GIUFFRA: Just a moment. I hate to interr- 
upt, but I would like to object to the introduction 


of his testimony. We had served interrogatories 


in this particular case, and we had asked Mr. Bughor 


the names of the witne ssess. 


And in answer to question 21A, he says Anthony 


Munzo. 


MR. BUSHLOR: I meant him. It was a typographi¢al 
25 | 


Pa 


24 


25 
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MR. GIUPPRA: Misseri and Munzo. 

THE COURT: What? 

MR. GIUPFPRA: 21A, your Honor. In 20, we 
asked him whzt wit:;esses, and 21, you know, the name, | 
and address of each witness. And he has answered 
Anthony Munzo. 

TIHECOURT: I have to find it first. 

MR. BUSHLOR: If your Honor please, it was 
a-~ I will drag it out in a moment. 

THE COURT: All right. Let's see what the 


answers wee. I have the interrogatories, but I 


don't see the answers to t. 

All right, I have interrogatory 21. 

MR. BUSHLOR: Well, your Honor, I will concede 
that She -~ 

THE COURT: Name of each witness. What -- 

MR. BUSHLOR: The answer to that 21A is 
Anthony Munzo, 25 Canoe Street, Staten Island. 

THE COURT: Is that what you put down? 

MR. BUSHLOR: That is what is down there. 
But that’s the way he knew him. Because I will ask 
the gentleman wherehe lives, and you have the 
address. It's practically the same address. 


THEQWRT: All right, you can give it on a vo 
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MR. BUSHLOR: I beg your pardon? 
THE COURT: A voir dire. 
MR. BUSHLOR: All right. 

Q What is your present address? 

20 Carew Avenue, Staten ITeland. 

Q How long have you lived there? 
THE COURT: 20 what? 


THE WITNESS: Carew, C-A-R-R~E-A-U. 


How long have you lived there? 


Nine years. 

That's the ~- 

THE COURT: low many years? 

THE WITNESS: Nine years. 

THE_COURT: Nine years. 

MR. BUSHLOR: That's the address, your Honor. 
It shows how much he knew this man: Knew it was 
25 Carreau. It was juet an error. He thought it 
was Munzo and his name is Misseri. 

THE GOURT: Where does Munzo live? 

MR. BUSHLOR: ‘There is no Munzo. 

THE COURT: There is no Munzo. 

MR. GIUPFRA: It's probably on deck in the 


vessel gomewhere, but not in this gang. 
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1 
2 MR. BUSHLOR: Not in this gang. 
3 MR. GIUFYRA: I believe Mr. Scalafani knew 
4 Mr. Misseri's name ver clearly when he testified 
5 today anc -- 
6 THE COURT: Well, you know, these things -- 
7 knowing what I know, I will permit you to amend it 
8 and to have it included, the proper witness’ name. 
9 MR. BUSHLOR: Thank you, your Honor. 
10 THE COURT: All right. 


1 |! “MP. GIUOFFRA: I would like to take my exception. 


12 THE _COURT: You can take an excep.ion to it 
13 being prejudicial. 

14 All right. 

15 Q Mr. Misseri, on January 2, 1971, you said you 


16 worked with FPortunato's gang in what capacity? 


17 A I worked on deck that day. 

18 Q Now, about two o'clock on that day, did you 

19 witness an accident? 

20 A Yes. 

21 Q Who was the party that was injured? 

22 A Charles Scalafani. 

23 Q Do you know Charles Scalafani from thepiers? 
: A Yes. 


24 


Co 


Do you know him personally? 


25 
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A No. 
; Q ™o you know his wife? 
¢ A No. 
5 Q Children? 
6 A No. 
7 Q Ever visit him? 
8 A No. 


9 Q Did he ever visit you? 

10 A No. 

nN Q Did you ever work in his gang before January 7, 
V2 1971? 

13 A Yes. 

14 Q The only way you know Mr. Scalafani is from 


15 piers? 
16 A Prom the piers. 


7 Q Will you please tell the Court exactly what 


18 you witnessed about two o'clock On January 2, 1971? 


19 A I saw Mr. Scalafani fall on <he gangway. 

20 Q Did you see him fall? 

21 A Yes. 

22 Q Where were you at the time? 
23 A About three or four feet away from hin, 
24 Q Where were you going? 


I was going down the galley. 
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Were you walking toward him or away from him? 
A ‘‘owarc him. 
9) What did you see happen? 
A At the top of the gangway -- it was cold -- 
and snow and ice on it. He Slipped and fell. 
wnen he fell, where dic he finally land? 
gangway or on the deck? 
1@ landed on the deex. 
what did you do? 
I went there, he)ped him up. 
Nic you see what caused him to fall? 
MR. GIUPFRA: Objection. 
MR. COMMETTEE: Objection, your Honor. 
Tiué& QOURT: Yes, the form is bad. 
Q What was on the plate at the top of the ygangway 
at the time that Mr. Scalafani fell? 
A On the top of the plate, there was ice covered 
with sawdust. 
Q id you notice anything about this ice covered 
with sawdust after the accident? 
A t saw skidmarks on it. 
4) Dies you notice the place from which Mr. Scalaf 
fell as regarus lo this fee and the skidmarks? 


MR. GIUTFRA: Your lionor, this is all conjectur 


A 


Q 
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tM. BUSHLOR: All what? 


Ti COURT: No. It's not conjecture if he 


Did you see that? 


Yes. 


And did Mr. Scalafani fall on that plate, wher 


{ 
| you saw this -- the s«idmarks over the sawdust and the ice? 


A 
Q 
A 


Q 


A 


like that. 


Yes. 

Did you help Mr. Scalafani? 

Yes. 

Nid anyone else come along after that? 
Yes. It's Mr. Bianchi, I believe. 

Is that another longshoreman? 

Yes. 

Is he in your gang? 

No. 

Did anyone else come along after that? 
fdr. O'Connor. 

Who is Mr. oreennee? 


I believe he is the superintendent. Something 


Are you still employed as a longshoreman today 
Yes. 


Are you working in Brooklyn today? 


CROSS EXAMINA’: LO?! 


NO. 
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Where are you working? 


Holland Nooks, Staten Island. 


HR. 


BY MR. GIUFPRA: 


Q 


MY. 


BUSELOR: Your witness. 


Misseri, dic you -- strike that. 


Did anyone ever talk to you about this case besides 


Mr. Bushlor? 
A 
Q 
Howard Blum? 
A 


Q 


A 


Q 


‘Io one. 


Rid you ever meet someinody by the name of 


rxcuse me? 


itoward Blum? 


No, 
You 
NO. 


nid 


to you about this 


A 


Q 


Mr. 


sir. 


never spoke to anyone about this case? 


anyone by the name of Mr. Grillo ever speak 


case? 


Grillo? “No one spoke to me. 


In other words, the only person you talked to 


about this case was Mr. Bushlor, or somcone from his office? 


A 


Q 


SY. 


Rushlor. 


Is that correct? 


Q 
name of 

A 

Q 


A 


Q 
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Yes, sir. 


MR. BUSELOR, Tony from my office? 
dik. GIUPPRA: Someone from your office. 


IR. BUSHLOR: All right. 


DO you ever recall speaking to a man by the 


Blua? 


No. I spoke to no one. 
Did you ever give a statement to anyone? 
No. 


Did anyone ever write up a statement and you 


refused to sign it? 


A 


Q 


A 


Q 


Sign? No. 
No one at all? 


Mo. No one at all. 


And do you ever recall speaking to a Mr. Blum 


on January 14, 1871, at the 23rd Street Pier? 


A 
Q 
A 


Q 


I spoke to no one. 
No one at all? 
N43 one at all. 


Do you ever recall speaking -- you made no 


statements whatsoever? 


A 


Q 


A 


None whatsoaver. 
To anyone? 


To anyone. 
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Anyone about this case? 
MoO one. 
Except Mr. Bushlor or someone from his office? 
That's it. 
Q iow, I would like to show you a series of 
photographs which have heen marked as Defense Exhibits A-F. 
I ask you whether that is a fair representation of 
the gangway of the vessel on the date of this occurrence? 
MR. BUSHLOR: Of course, with the exception 
of any snow or ice that might be on it. 
MR. GIUPPRA: Yes, that's correct. We will 
concede there is no snow or ice on that gangway. 
MR. COMMETTLE: It was taken in August. The 
ice had melted. 
MR. BUSHNLOR: Yes. 
THE COURT: All right, next question. 


Q Now, looking at these photographs, including 


ExhibIt F, and A, do you see these ropes along the sides of 


the gangway? 
Yes. 


Were they in place on the date of January 2, 


I don't remember. 


Would the ropes normally be in place? 
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MR. LUSHLOR: I object to the question, your 
Honor, whether -- what is the normal -- 

THE COURT: I will allow it. I¢ he remembers 
or not, 
'@] © you remember them veing there? 


A Not to mv knowledge. 


Q Did you have anything to do with the gangway 


that day? 

A Wo. 

Q Nothing whatsoever? 

A Nothing. 

Q Now, looking at the photographs -- I believe 
another one, 8, that's basically the platform we have been 
talking &01: t? 

That's right. 
And now you mentioned ice on the Platform. 
then, did the ice cover that entire platform? 
‘lo. It coul?én't cover the entire platform 
because ~~ 
dhat part of the platform was -- 
Part of the platform is under the ship. 


‘iow, what part of the platform was under the 


About right here. About here. 


How much in Cistance? 
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I don't know. 
Three, four feet? 
If you say so. 


Would that be correct? 


> 3D FF» DO PY 


Hard to tell right now. 

Q Well, in other words, some distance was 
underneath the overhead of the ship; is that correct? 

A Yes. Some of the gangway is under the ship. 
Right. 

Q On January 2nd -- is that correct? In other 
words, part of that platform is underneath the ship. 

A Right. 

Q Part of the platform which was enderneath the 


ship, did that have ice or snow on it or sawdust? 


A Yes, it did. 

Q It did? 

A Yes. 

Q Now, how much of an erea -- you mentioned the 


skidmarks. Where was the skidmark? 


A Right about here on this part. 

Q On the plate? 

A On the plate. 

Q Now, the plate is back further; is that correcti 
A The plate is like -- actually, it's off the shib. 
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2 Q The plate is overhanging the ship? That's 

3 where you make the turn? 

4 A Right. 

5 Q And that's where you saw the skidmark? 

6 A Yes. 

; Q Now, how far can you estimate for us the 

a distance from the skidmark on the plate to where the end of 
5 the platform was? Is that a distance of six feet? 

10 Here is another photograph, Exhibit iD which might 


1 help you out. It's another angle. 
2 A Now, rephrase th=t question one more time. 
13 Q Where was the skidmark? The skidmark was on 


the circula part of the platform? 


¥ A Right about here, right. 

16 Q Do you want to mark that with a pen? 
y THE COURT: See if this will work. 
18 Q Do you want to use my pen? 


MR. BUSHLOR: What exhibit is that? 

MR. GIUPFRA: Exhibit D. 

THE WITNESS: Roughly about here. Right 
within this area on the side. 

THE COURT: Where is the marking? 

MR. GIUFFRA: This is the skid. 

THE COURT: Make a line witna an Xs skidamark. 


MR. GIUFFRA: Do you want me to mark skid? 
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THE COURT: Yes, write skid. 


Q Looking at Exhibit A, that's from another angle, 


where would the skidmark be? In this area? 


A No. Say right about here. 
Q Right here? 
A Right here. 
Q Right here? 
A Off to the left of it. 
Q Okay. That's to the left. 
A Yes. 
Q Okay. 
MR. BUSHLOR: I suggest you let the witness 
mark it. 


THE COURT: He adopts it. 

You adopt it, don't you, what he marked? 
That's the right place where he eenteai. 

THE WITNESS: Well, your Honor, if ou are 
going -- we'll say we are going to put a mark that 
would be the middle f the plate. I said eff to the 
left. If you take the plate here, your Honor, and 
put it right here -- 

THE COURT: All right, you mark it then. Mark 


it big enough and write skid. 


MR. GIUPFRA: That is on Exhibit B. 
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THE GOURT: You mark the skidmark where you 
Say ~~ mark it hig enough in proportion to the 
picture, and then write the word skid. 

How is that? 

MR. GIUPPRA: All right. 

THE COURT: Okay. The witness marked it. 

4R. GIUPFRA: That's on B. 
Q Looking at the Exhibit 3, we have marked skid- 


mark. That's right near the stanchions; is that correct? 


A Excuse me. 

Q The stanchion. Do you see the stanchion? 

A Yes. 

Q Was that in place on the date of the accident, 


as far as you can recall? 

A As far as I can recall, yes. 

Q And looking at Exhibit A, the stanchion is in 
Place, and that was in Place on the day of the accident? 

A Do you mean this right here? 

Q The one on the other side. 


DO you see it? 


A Yes. 

Q That was in place? 

A Yas, I see. y 
Q And could you estimate for us the distance 


between where you saw theskidmarks and the end of this plata? 


% 


o 


ie 
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A I couldn't estimate the distance. 

Q Well, do you have any idea what the length 
of this platform -- 

A No, I don't. 

Q You have no idea? 

A No, I don't. 

Q Have you ever gone up and down that gangway 


@ number of times? I imagine -- 


A Yes. 

Q You have no recollection or any estimate how 
big it was? 

A I haven't yone up and down this gangway. It's 


now almost four years. 
Q You have no independent recollection of this 


date, as to how big the -- the length -- 


Q Now, besides seeing that one skidmark, which 
you have marked in the various photographs; did you notice 


any Other skidmarks on that platform? 


A No. 

Q On the circular part? 

A No. 

Q And your recollection from the -- your recoll 


tion from the skidmarks on the circular part of the gangway, 


24 


25 
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the skidmarks were on the circular part of the gangway, j« 


that correct? 


A 


Q 


Yes. 


Now, when you witnessed<this accident, was the 


anyone else in the area besides yourself i Mr. Scalafani? 


A 


I saw the accident. And wi.uin minutes later, 


minutes, Mr. Bianchi came over and saw it. 


Q 


A 
Q 
A 
Q 


Mr. Bianchi came over? 

Yes. 

Do you know where Mr. Bianchi was working? 
I believe he was working aft. 


Working aft: Now, during the lunch time break 


between twelve and one, did you have occasion to talk to 


Mr. Scalafani, about the condition of the gangway? 


A 


Q 


No. 


Do you know whether there was any water -- 


or was the ice melting on the gangway? 


h 


Q 
A 
Q 


No. That was ice. Solid ice. 
Solid ice? 


Solid ice. 


When you went up the gangway, did you take 


any extra precautions? 


MR. BUSHLOR: I object to this, your Honor. 


What he did is immaterial. 


THE COURT: That's right. Sustained. 


, & 
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Q You were helping up Mr. Scalafani. Did he 


say anything to you? 


A He said he hurt his leg. 


Pardon? 

He said he hurt himself. 

Did he tell you where he hurt himself? 
He said his ankle. 

DO you recall which one? 

He said his left. 

His left ankle? 

Left ankle or right. Left or right. 
Which was it? The left or right? 

I believe his right. 

Right? 

Yes. 


Where was the @kidmark? Was it on the left han 


Left hand side of the plate. 


Did he tell you anything else of how the acci t 


No, he didn't tell me nothing. 
He didn't tell you anything? 
A Just -- 
Q Did you see any grease on the platform or 


the circular part of th. gangway? 


A 


Q 
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No. 
The only thing you saw was what? Ice? 
The ice and the sawdust. 


And the sawdust. 


Did the ice cover the entire Platform, or just part 


of it? 


A 


Q 


someone tried 


Q 
A 


Q 


Part of it. Patches. 
When you say patches, how high were the patche 


Well, let's say roughly so much. Patches all 
Where were the spots? All around the circular 


All over the circular part. 

Also on that platform which extended over? 
Yes. 

Prom your observations, did it look like 
to clean it up? 


Yes, it looked like someone tried to clean it 


Did you clean it up? 

No. 

Anyone in your gang clean it up? 
oO. 


Anyone from your gang report to anyone from 


the vessel, concerning this condition? 


gy 


a 
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MR. BUSELOR: I object to the question. 
How doeshe know what or how anyone in his gang 
reported to whom? He can ask him what he did. 
THE COURT: What he did. 


Q Did you report to any of the ship's officers, 
the condition of the -- 


A No. 

Q Did you tell Mr.Fortunato about this condition 
A I don't think so. 

Q Now, were you present when any of the other 


members of your gang spoke to Mr. Portunato? 
MR. BUSHLOR: Well, your Honor -- 
Q During or any time prior to the aceident. 
A I have a job to do. I do my job and I don't 


se6 anyone—speak. 


Q Did you see anyone from Universal besides Mr. 


O'Connor on the ship? 


A NO. 

Q No one? 

A No one. 

Q Anyone employed as a safety man on this date? 


MR. BSUSHLOR: If you know. 


Q 


A T wouldn't know. 


You don't know? 
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MR. GIUPFRA: No further questions at this 
time. 
TH2 COURT: All right, any questions. 
MR. COMMETTER: Counsel referred to an 
unsigned statement. May I have that marked, please? 
THE COURT: Yes. We shou! have it. 
“R. GIUFFRA: Will you mark this, please? 
THE CLERK: Document marked for identification, 
as Defendant's Exhibit H. 
MR. GIUFFRA: I just have one more qeustion, 
your Honor. 
THE Count: All right. 
CROSS EXAMINATION (CONTINUED) 
BY MR. GIUFFRA: 
Q Mr. Misseri, have you ever brought any claims 
against Moore McCormack? 
A Excuse me? 


Q Did you ever bring any action against Moore- 
McCormack Lines? 


A Myself? 

Q Yes. 

A Yes. 

Q Was Mr. Scelafani a witness? 
A No. 
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In those cases? 


No. 


How many claims did you bring against Moore 


MR. BUSHLOR: Objection, your Honor. It has 
no bearing. 
THE COURT: It has no bearing on the issue. 
MR. GIUFPFRA: I have no further questions. 
THE COURT: All right. 
CROSS EXAMINATION 
BY MR. COMMETTEE: 
Was Mr. Bushlor your lawyer? 
Ko. 
Mr. Fortunato? 
NGe 


Now, ¢n the date that this accident happened, 


working as a deckman in Fortunato'’s gang? 


Yes. 

Were you regularly « member of Fortunato's gang 
No. 

You were = member of Joe Lusisto's gang? 

Yes. 

What is your Social Security number? 


061-32~-5963. 
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What is your waterfront number? 

A 60341. 

Q Now, about a week or two after the accident, 
do you remember talking with anyone at the 23rd Street Pier 
when yeu were as):ed about this accident that had happened 
to Mr. Scaiafani? 

A I spoke to no one. 

Q You don't remember speaking to anyone? 

A WO. 

Q Did you ever tell anyone that you were Anthony 
Misseri, that your waterfront number was 60341, when you -- 

A I told you no one. 

Q Is that your right number? 

A That is correct. 

Q Did you tell them that you were ordinarily 


assigned to Gerald Lusisto's gang, but on the day of the 


accident, you were assigned to Fortunato's gang? 


B I spoke to no one. 

Q But that is true? You were a nember of Joe 
Lusisto's gang, and you were assigned on the date of the 
accident to Portunato's gang? Isn't that true? 

A That's correct. 

Q This is gang Number 2302? 


I don't remember. 
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Q Before this accident happened, had you been 


coming from a ship's passageway on the deck toward the 


gangway? 
A Toward the galley, correct. 
Q bid you tell anybody you were coming from the 


ship's passayeway to hatch number four gangway? 


No. 
Q You didn't tell anybody that you saw him fall? 
A I spc)'s to no one. 
Q Was Mr. Scalafani in pain and complaining abou 


his ankle when you helped him? 


A Yes. 
Q And you didn't tell that to anybody, that he 
was in pain? 


MR. BUSHLOR: If your Honor please, the witnes 
has said innumerable times that he spoke to ne one. 

MR. COMMETTEE: He may. But the test ~ .is 
credibility of every line that I read is in agreement 
with whether what he telis me now is -- and I think 
it is for the Court to determine this. And may I 
pursue that? | 

THE COURT: Yes, you may ask the questions, 
but not -- 


MR. COMMETTEE: Well, I submit it’s for wha 


169a 


Misseri-cross 


credibility issue there is. 

THE COURT: It can't be for recent fabrication 
if it's the same thing on the piece of paper that 
you are reading to him, and that he is saying today. 

MR. COMMETTEE: All right. I reached the 
crux of that. 

THE “OURT: I know that. £ just want to make 
sure we are going through the same rules of evidence. 

MR. COMMETTEE: I think we are in the same boat 
your Honor. 

THE COURT: That's for sure. 

MR. COMMETTFE: You were there before I was. 

THE COURT: No, I wasn't there before. 

Q "I did not help Scalafani off the ship." 

Did you make any statement that you don't remember 
any condition or any factors that could have caused Scala- 
fani to fall? 

MR. BUSHLOR: Your Honor, I didn't get that. 

THE COURT: He's asking whether you made that 
statement to anyone at any time. 

THE WITNESS: I never made a statement to 
anyone. 


MR. BUSHLOR: If your Honor please, may I 


object now. 


TUE COURT: Go ahead. 


— 


Ww 
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MR. BUSHLOR: I object entirely to the 
procedure on the grounds I am sure Mr. Commettee 
knows 7 to use a statement of impeachment. He 
can show -- 

THE COURT: He is not impeaching him. 

MR. BUSHLOR: Oh. 

THE COURT: It's not a question of impeachment. 

MR. BUSHLOR: He's trying to refresh his 
recollection? 

THD COURT: He's trying to determine whether 
he spoke to anyone. 

MR. BUSHLOR: It's been answered 20 times. 

MR. COMMETTEE: So there is no question about 
it, Mr. Bushlor -- I don't hide anything. 

TKE COURT: All right. He has it down there 
on a piece of paper, the very things that he said, 
and he wants to know how it got on the paper. 

MR. COMMETTEE: I can tell you that I have 
been advised that Mr. Blum is deceased. 

MR. BUSHLOR: I don't even know Mr. Blum. 

MR. CCMMETIZE: Apparently, he was the inves- 
tigator. That's all I can gay. 

MR. GIUPFRA: The last time I spoke to him, he 
was dying. 


MR. COMMETTEE: He was dying of cancer. We 
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will check that out and sibmit it to the Court this 
afternoon. 

THE COURT: There ‘s only one way -- 

MR. COMMETTEE: That's it. 

THE COURT: Otherwise, they must accept his 
word. 

MR. COMMETTEE: The last time when we attempted 
te get him, wa were told he was dying of cancer. 

THE COURT: That's regrettable, of course. 

MR. COMMETTEE: But we will advise the Court 
whether the man has died. 

THE COURT: All right. 

MR. COMMETTEE: I have no further questions. 

THE COURT: All right. 

MR. BUSHLOR: Thank you, ar. Misseri. 

(Witness exc ted.) 


MR. BUSHLOF: Will you please send Mr. Bianchi 


THE COURT: Is he a short witness? 

MR. BUSHLOR: Let's finish, because I want to 
ask your Honor if I can be excused at two o'clock to 
attend two very important conferences in front of 
Judge Catoggio with Mr. Commettee. I think we can 


finish this. Unless they have any witnesses. 
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But I can finish my case, your Honor, with 
the next witness. 

THE COURT: I just want to -- 

MR. COMMETTEE: I have one problem, too. 

We have the Staten Island case in the Court 
Of Appeals, for a preliminary trial. 

This can be off the record. 

THE COURT: Off the record. 

(Discussion off the record.) 

(Recess taken.) 

MR. BUSHLOR: If your Honor please, I will 
concede that Defendant's Exhibit -- 

MR. COMMETTTE: G. 

MR. BUSHLOR: (Continuing) G is in the 
ordinary course of business, except chat the people 
who signed this, bOth the-foreman and the safety 
man, had not witnessed the accident, and never spoken 


to the claimant, and had gotten their information 


from somewhere else, except the claimant or personally: 


observing it. 

MR. COMMETTEE: There is a record that was 
made by the timekeeper and then given to the 
superintendent to sign snd the safety man to signa. 


But the information in there is obtained by 
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the timekeeper upon a report. 
And this is a form that is kept in the 
ordinary course of business. 
MR. BUSHLOR: Por what it is worth, your Honor 
Thank you. 
THE COURT: For whatever it is worth. 
MR. COMMETTFE: That eliminates the necessity 
of me producing someone from the office *o so testify. 
THE COURT: All right. 
BUSHLOR: What is that? 
> COURT: Mark it. 
COMMETTFE: It is now in evidence. 
BUSHLOR: That is G for evidence. 
THE CLERK: Yes, sir. The defendant third 
partyExhibit G is marked for identification and now 
markcd in evidence. 


BIANCO BIANCAHATI , called as a witness, 


having been first duly sworn by the Clerk of 


the Court, was examined and testified as 
follows: 
NIRECT EXAMINATION 
BY MR. BUSHLOR: 
Q Mr. Bianchi, what is your occupation? 


Longshoreman. 


> 


™ 


fos] 


Oo 


nN 


the accident? 


shoreman? 
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How long -- 

MR. GIUFFRA: Your Honor, may I interrupt. 

I would like to nete my objection to Mr. Bianc 
He is not even listed in the -- 

MR. BUSHLOR: Mr. Bianchi is not an eyewitness 
accident. They asked for eyewitnesses. 

MR. GIUFFRA: Okay. 

THE COURT: All right. Not an eyewitness. 


MR. COMMETTEE: Do you have any witnesses to 


MR. BUSHLOR: No. 

He is not a witness to the accident. 
“R. GIUFFRA: He is not. 

MR. BUSHLOR: No. 

THE GOURT: No. That's what he says. 


Mr. Bianchi, how long have you been a long- 


Twenty four years. 

Are you 4 *<‘.exr Of # regular gang? 

Yes. 

What gang? 

James Stratis’ gang. 

On January 2, 1371, by whom were you employed? 
Universal. 


Were you working on board a vessel? 


ono Fr, Oo F 


working on? 
A 


Q 


> vO 


A 


Q 


was Zamuary lst? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
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Yes. 
What -- 23rd Street Pier? 
Yes. 


Is that the same vessl that Mr. Sealafani was 


Yes. 

What hatch were you working? 

Number five hatch. 

Is that aft or forward of the ‘midship? 
Aft. 

What time did you start working that ease. 
Eight o’closk in the morning. : 

Did you work the day before, January lst? 
No. 


Do you know what the condition of the weather 


Yes. 

What was it? 
It was snowing. 
Hard? 

Yes. 

Medium? 

Yea, hard. 


When you got to work at eight o'clock in the 
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morning, had it stopped? 

A Yes. 

Q Now, about two o'clock -- two o'clock on that 
day, January 2, 1971, where were you going? 

A I was going to the bathroon. 


Were you ahoard the vessel? 


Q 
A Yes. 
Q 


Would you tell this Court what you saw when 
you got to the bathroom? 
T saw that man sitting by the gangway hurt. 
Was there anybody with him? 
Yes, there was another man with hin. 
Did you know this man before this accident? 
I knew him by seeing him, but I didn't know 
was, no. 
Did you ever visit with him sociaily? 
No. 
Does he know your wife or children? 
No. 
Do you know his wife and children? 
No. 
Ever go to his house? 


No. 


o F 8 FF © FS BS > CO 


Ever goto your house? 
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No. 
No you know him from the piers? 
Yes. 
Seen him around? 
Yes. 


Do you know what gang he works for? 


What gang? 


Q 
A Yes. 
Q 
A 


Fortunato's gang. 

Q Now, when you got to him what did you do when 
you saw him sitting on the deck? 

A I asked him what happencd? 

‘Q What did he say to you? 

He said -- 

MR. COMMETTEE: I object to that. 

MR. BUSHLOR: If your Honor please, I think 
that door was opened by Mr. Giuffra when he askéd 
the plaintiff, did you have a conversation with 
Mr. Misseri; did you have a conversation with 
Mr. Bianchi; what did you tell him. 

He asked him that? 

MR. BUSHLOR: Yes, he did. 

MR. GIUPFRA: I don't recall asking him that. 

MR. SUSHLOR: Or Mr. Comnetti. 


One of them asked him that. 
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Did you have a converaation with the man? 
THE COURT: With Mr. Bianchi. Did you ask 


him that? I don't remember him asking. 


MR. GIUFPRA: I don't believe I recall asking 


him the guestiun. 

THE COURT: What? 

MR. GIUFFPRA: I don't recall asking him that 
question. 

THE COURT: Do you have it? I don't recall 
him asking the question, whether he had a conversati 
with Mr. Bianchi. 

I remember Mr. Bianchi -- 

MR. COMMETTEE: As a matter of fact -- 

THE COURT: (Continuing) --name coming up. 

MR- CCMMETT"E: Ewen if the witness, the 
previous witness, said he -had & conversation with 
the defendant, it would seem to me not to have any 
relation with the Plaintiff after this -- the time 
as to the accident as to what caused him to fall. 
It would be strictly hearsay. 

THE COURT: Well, yes, the conversation -- 

MR. BUSHLOR: Al] right, let's forget it. 

THE COURT: If he saw the -- 


MR. BUSIILOR: Let's forget it. 


Q 


179a 
Bianchi-direct 


THE COURT: In point of res gestae, the -- 
MR. BUSHLOR: I will withdraw that question. 
THE COURT: All right. 


Just answer yes or no. Did you have a 


conversation with Mr. Scalafani? 


A 


g 


Yes. 


And as a result of that conversation, was there 


| “~~ was your attention called to some part of the piabvelan 26 


the gangway? 


MR. GIUPPRA: I objec® to that. Le Aing. 
As @ result of that -- 

THE COURT: ‘Thet’s not all. 82°s going to 
eventually. 


As a result of that conversr*ion, did you do 


Did you do something, or did you see something 
Yes. 

Waat did you see? 

I seen where he slipped. 

Where was that? 

MB... GIOPFRA: I move that that bes stricken. 

fai. COURT: Yes. 

All right. Go on -- 


THE COURT: How would he know that? What did 
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you see? 

THE WITNESS: I seen a skidmark like this. 
Skidded. I didn't see him fall. 

THE COURT: Now, wait a minute. 

All right, forget that. 

THE COURT: What did you see? Don't tell us 
as if -- 

THE WITNESS: Skidmark. 

THE COURT: That's all. 

Where? Where did you see it? 


On the plate, whatever you call it. fhe plate. 


Now, afteryou were there, did anybody else 


Yes, a superintendent came over. 

What was his name? 

Pat O‘'connor. 

After that, did Mr. Scalafani leave the vessel? 


I don't know. YI didn't. I saw -- I jvst went 


MR. BUSHLOR: That's all. Thank you. 
THE GOURT: All right, any questions? 
CROSS EXAMINATION 
BY MR. GIUFFRA: 


Q Mr. Bianchi, did you ever have any clains 
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against the Moore McCormack Lines? 

A Yes. 

MR. BUSHLOR: I object to this, your Honor. 

THE COURT: What's that? 

MR. BUSHLOR: As heing immaterial. Did he 
have any claims against Moore McCormack Lines. 

MR. GIUPFRA: I think it's pertinent. 

MR. BUSHLOR: In what respect? 

THE COURT: Do you want to be a friend of 
Moore McCormack. He said he'snot a friend of the 
plaintiff. 

MR. GIUFFRA: Well, it would seem to me, he's 
not a friend of Moore McCorma~ .. 

MR. Bushlor; He's not a friend of Moore 
Mc Cormack. He's not a frien of anybody. He is 


here to tell the truth. 


THR COURT: Yousued Moore Mc Cormack at some 


THE WITNESS: Yes. 

MR. BUSHLOR: I object to how zany times as 
being -- 

THE COURT: It doesn't make any difference. 

Is Mr. Bushlor your attorney? 

I didn't hear you. 


THE COURT: Who is your lawyer? 
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THE WITNESS: I didn't hear him. 
Is Mr. Bushlor your attorney? 


No. 


THE COURT: Okay, that's all. Finished. 


Q How many times did you use that gangway on 
January 2nd, 1971. You went up at eight o'clock in the 
morning. 

A Four times, I would say. 

Q You went up at eight o'clock in the morning, 
came dom, ate lunch, went back at one? And when was the 
fourth time? 

A When I went home. 

THE COURT: Will you excuse me for one 
moment? 
(Recess taken.) 

@ Mr. Bianchi, at the time of this occurrence, 
did yon see anyone from any -- any ship's officers in the 
area? 

A No. 

Q When you went up the gangway at one o'clock 
after your break, did you notice any skidmarks on the 
gangway or tho platform? 


A I didn’t look. I didn’t see any. I didn't 


There could have been some? 
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Le) 


A Possibly. But I didn't look. 
3 Q Now, looking at the photographs which are in 
4 front of you, you see on Exhibit A and 3B, a line that says 


skidmark. 


wn 


6 Was that ‘n the saMe relative area where the skidmarks 


were that you noticed? 


MN 


8 A Yes, I would say it was there, yes. 
9 Q Now, did you notice also in photograph A, lines 


10 ropes? Do you see those on that photograph? 


1 A I don't remesiber the rope. 
12 Q You don't remember secing the sope at all? 
13 A No. 
14 Q ¥ou saw the railings? 
15 A I remember these uprights. 
16 Q The stanchions. 
17 A I don't remember the ropes. 
18 Q But normally, is the rope in pJace in that 
19 area? 
20 MR. BUSELOR: I object to what noxmally is. 
21 THE COURT: Yes. Normally is out. 
2 Q You don't remember seeing that rope there at 
23 all? 
24 A No. 
Q When you came back up the gangway at one o'cloc 


25 
did you look at the top of the platform? 


10 


YW 
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A Well, I walked over. I must have looked at it 


to see where I was going. 


Q Did you have any probLem walking on to the shi 
A No. I seen there was some sawdust and a littl 
ice around. 


Q Where was the ice? Was it on the platform on 


that circular part? 


A It was all around. It was in patches all over 


I can't remember where it was. 


Q Was it melting down? 
A No, it wasn ‘t melting. It was cold. 
Q Was there any part of that platform or the 


circular part, where you could see the bottom, the piatform 


itself? 
A Yes. Some parts, yes. 
Q How many patches of this -- was it ice you saw? 
A Ice, snow and sawdust. 
Q And how many patches did you see? 
A Several patches. I dont "“emember how many. 
Q Were there any patches on the platform iteelé, 


which is the straight part looking at oxhibit -- exhibit A, 
thie part. .right here, the square part? 


A There was some over here. 


Where? On the -- 


Q I see. 
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A On the -- a little patch in here, too. 
Q Was that part of the platform, was that under- 
neath the ship? 
A Part of it I think is. 
Q All right. And what about on the circular 
part. Did you see ice on the circular part? 
Yes. 
Did you see patches? 
Patches, yes. 
How many patches did you see? 
Several. I don't know how many were there. 
This skidmark, how long is the sk‘dmark? 
How long was that? 


& Over a foot long. 


Q Do you have any idea what the distance from 


the skidmark to the deck of the vessel was? 

a I didn't hear you. 

Q Do you know the distance between the skidmark, | 
where the skidmark was, to where the deck of the vessel was? 
Do you have any idea? 

A I have no idea. But I would guess -- if you 
want me to guess? 

Q Yes. ° 


MR. BUSHLOR: I object to a guess. 
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THE COURT: Yes. 


What would you estimate? 


Few feet, couple of feet. 


Pardon ne? 


Couple of feet. 


AbOut two feet? 


Yes, 


That was from the area where the akidmark 


deck of the vessel? 


1] A I don't understand you. 
12 Q You saw the sxidmark? 
13 A Yes. 
14 Q Is that correct? 
- 15 A Yes. 
16 Q That was -- that shows up in the photograph? 
7 17 A Well, you mean down in the well here? 
18 Q Yes. 
19 A It was more than two feet. 
20 Q How much was it? 
21 A Three or four feet. 
2 Q In other words, from the -- where the skidmarks 


23 were until the well of the vessel itself. 


24 A In the well. 


:Q Three or four feet? 
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Around that. 


Did you see Scalafani -- was he sitting in 


He was sitting in the well when I saw him, yes. 

So the distance from the skid to that, ic about 
three or four feet; is that correct? 

I think so, yes. 


Now, did you see Mr. Misseri at the scene of 


Yes. 
You sat Pat O'connor? 


Yes. 


No. 


NO one elise? 


GIUPFRA: I have no further questions. 
COMMETTEE: No questions. 
COURT: All right, step down. 


Anyone else? 


MR. BUSHLOR: No questions. 

(Witness excused.) 

THE COUKT: Any other witnesses? 

MR. BUSHLOR: If your Honor please, at this 
time, I would like *» introduce into evidence, a 
Certified copy of the local etymological data of the 
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United States Department of Commerce, Nationa] Oceani 
and Atmospheric Administration, for the month of 
January, 1971, in New York, Central Park Observatory. 

THE COURT: All right. That's for the nates! 

MR. BUSHLOR: Yes. 

MR. GIUPFPA: I woulda like to note my 

- exception. If he shows the weather report in Brooklyn-- 

MR. BUSHTOR: Your Honor --~ 

MP. GIUPFRA: This igs Ceatral Park. 

MR. BUSHLOR: ‘There are none, your Honor. 

THE COURT: Well, off the record. 

(Discussion off the record.) 

THE CLERK: ‘Yeather report marked in evidence 
as Plaintiff's Exhibit 1. 

MR. BUSHLOR: If your Honor please, at this 
time, I would like to -- like to have your Honor take 


judicial notice of 29 CFR Part 1504, Safety and 


Health RFGulations for Longshoring. More particular] 


Section 1504.91. 
= COURT: What is that? 
BUSHLOR: 29 CFR, 
COURT: Yes. 
BUSHLOR: 1504, 


COURT: 1504, 
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MR. BUSHLOR: Right. And more particularly, 
1504.91, caption, Sub Part one, general working 
conditions. housekeeping, subdivision Cc. 

Slippery conditions shall be eliminated, 

6 as they occur. 
MR. GIUPFRA: Your Honor, I would like to 


note my objection to the introduction of those 


against me. 

The introduction to the Longshoremen 's Act, 
says specifically pertaining to the employer, not 
the steamship company. 

THE COURT: That's what it says. 

MR. BUSHLOR: If your Honor please, may I read 


records, as ayainst my client. They don't apply 
that part and ‘ve will straighten that out once end 


17 for all. We just had this off the record. 

18 | THE COURT: You are talking about the preamble. 
19 MR. GIUPYRA: Yes. The enforcement of those 

20 regulations against the employer. 

21 MR. BUSHLOR: All right. I cali. yous Honor‘'s | 
22 attention to Section 1504.2, called scope and | 
23 reaepensibility, Part A. 

24 The responsibility for the compliance with 


the regulations of this part is placed upon the 
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employer as defined in 1504.3c. 

5. It is not the intent of the regulations 
of this part, to place additional responsibility 
or duties on owners, Operators, agents or masters 
of vessels, unless such persons are acting as 
employers. Nor is it the intention of these regula- 
tions to relieve such owmers, Operators, agents, 
or masters of vessels from respons! bilities or 
duties now placed upon them by law, regulations or 
Custons. 

MR. GIOPPRA: Your Henor, I believe the case 
was quite clear that the enforcement and the applica- 
bility of those regulations ‘isi only against the 
employer and not against the defendant shipowner. 

MR. BUSHLOR: It is not clear that the -- the 
probler irose -- 

THE_COURT: All right, I will look at it. 

MR. BUSHLOR: ‘he problem arose yesterday 
in front of Judge Judd. I ask your Honor to take 
judicial notice as a standard of care in the Joint 
Maritime Safety Code, prepared by the New York 
Shipping Association, in cooperation with the 
International Longshoreman's Associztion and portions 


of the New York Joint Safety Committee in which under 
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2 part 9, Section number 3, had it, housekeeping. 


Vessels. 


Slippery conditions shall be G@liminated as 


they occur. 


MR. 


GIUPPRA: Your Honor, aqain I would like 


7 to note my objection to the Court taking judicial 


notice of that regulation. 


THE 


COURT: All right. 


10 MP. GIUPFRA: And that your Honor -- 


THE COURT: I will take note of it that 


there is such a law orregulation. All right. 


MR. COMMETTEE: If your Honor should reach 


| 
13 MR. BUSHLOR: Thank you. 
that point where it would be considered in connection | 


1% 4 with the third-party complaint, I merely sugges. to 

17 the Court, that this refers to conditions of the 

18 vessel, not a gangway, which is always under the 

19 control of the vessel. 

20 THE COURT: All right. Plaintiff rests? 

91 MR. BUSHLOR: Yes. 

mo One more thing. I would like to read from 

- the examination before trial of Gerald Gordon, who 
7 testified that he was an officer of the vessel upon 


96 which the accident Occurred, as a second mate. 
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MR. GIUFFRA: Well, I dor't think anyone 
will have any objection. B. _ che ouly suggestion 


I would make, is this. ‘his is on file. And +aen 


we brief the matter, we can sav to your Honor, please 


read question 10 or ~- 

MR. SUSHLOR: Well, I don't want -~ all 
right. 

THE COURT: Whatever you want. 

MR. BUSHLOR: This is question -- page 34. 
Shall I reau it, your Honor? 

T= COURT: Yes. 

MR. BUSHLOR: Fag. eight, line four. 

"Ques~‘on: During the period when 
you were on «ty from eight o'clock in the 
morning until 1690 hours, do you recall 
whether there was anyone aboard the vessel 
Cleaning the snow? 

“Answer: According to the log book 
on January lst, there was no one from the 
shore -~- any shore gang aboard, cleaning the 
ship. 

“Wait. Excuse me. 1300 hours. 
Shore gang on board. Is that entry of 1300 
hours, is that entry in your handwriting? 


“Answer: Yes. 
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“Answer: That someone from the shore \ 


came abOard and -- a gang, some men. I don't 


wn 


know exactly the number of them, that thetr 


sole purpose was to clean the ship, the gang- 


™N 


"“yestion: What does that indicate? | 


way, and any on deck area where people would 


°) 


"Question: Was there any cargo activit<» 


8 walk, to keep it clean of snow. J. 


being carried out on January 1, 1971? 
"Answer: No cargo activity." 


| 2 | MR. GIUFFRA: Your Honor, the whole testimony, 


THR COURT: It's filed, in any event. 

MR. exupirea.: I have the original here. 

THE COURT: All right. It's filed, isn't it? 

MR. GIUPFRA: No, it is not. 

MR. COMMETTEE: I thought it had been filed. 

MR. BUSHLOR: If your Honor please, _* object 
to the entire testimony. I reserve objections in 
the testimony. 

Mm. GIUPFRA: I think -- 

MR. BUSMLOR: You can read whatever you want. 


MR. GIUPFRA: No. I think once you open up 


13 I would like to introduce in evidence at thig time. 


MR. BUSHLOR: Not every particular part of 
it. You can read whatever you want. 

THE COURT: You can read the whole thing. 

He can read the whole thing. 

MR. BUSHLOR: But I have objections to the 
questions that I think are improper. 

MR. GIUPPRA: Well, your Honor, I would like 
to -- you want me to physically read in the whole 
thing at this tise? 

THE COURT: Any objection to the same question 

MR. “ISFLOR: I read it four times. 

THE COURT: Why dont you do this? Mark it 
for the record. And if there are any objections to 
any of the questions, aubmit it with your brief, and 
the Court will rule on it. 

MR. BUSHLOR: If your Honor please, as long 
as there is no jury here, I can leave it to your 
Fonor to realize what objections I would make. 

THE COURT: Something that will cover it. 

MR. BUSHLOR: I think you can cover mc. 

THE COURT: All right. 

MR. BUSHLOR: I won't object to it being 
introduced in evidence. 

3 MR. GIUPFRA: Would you mark this as t'.2 next 


exhibit? 
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2 THE COURT: We are going to have the briefs. 
3 MR. BUSHULOR: Are we? 
4 TH: COURT: Findings of fact and conclusions 
5 of law. I think that will he best. 
6 MR. BUSHLOR: We would waive that, if your 
7 Honor didn't want to -- 
8 THE COURT: I think it's better if you submit 
9 them. Then I will get a feeling of the case. 
10 Especially on this type of case, where the interval 
i. has been so great. 
- 12 THE CLERK: Deposition of Gerald Gordon marked 
13 in evidence as Defendant's Exhibit I. 
14 MR. GIUFFRA: Your Honor, I am looking for the 
15 vessel's logbOok, which is also marked. 
16 MR. BUSHLOR: I think there is an indication 
7 in there about the logbook. 
18 MR. GIUFFRA: Yes. 
19 MR. BUSHLOR: That will cake care of the log. 


THE COURT: Plaintiff rests. 

MR. BUSHLUOR: Plaintiff rests. 

THE COURT: How about the defendant? 

MR. GIUFFRA: Your HOnor, we have several 


witnosses. My problem is trying to schedule them 


within your schedule. 


| 
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THE COURT: When do you want to bring them in? 

MR. GIUPFRA: I think probably tomorrow-morning. 

THE COURT: What is on tor tomorrow morning? 
Let me hear that. 

MR. BUSHLOR: Your Honor, I think I should be | 
apprised as to who the witnesses are going to be if | 
they know. 

MR. COMMETTEE: Maybe he will change his mind. 

MR. BUSHLOR: Right. 

MR. GIUPFRA: Your HOnor, I have the logbooks 
for that day, January 1, and January 2, 1971. 

THE COURT: All right. 

MR. GIUPFRA: Do “you want to mark these as 
seperate exhibits? 

THE COURT: ‘The clerk will mark them. 


MR. BUSHLOR: If your Honor Please, I won't 


| 
| 
raise an objection as to in the ordinary eourse of 


business. 

THE COWRT: They are the ledger sheets. 

MR. BUSHLOR: These are not the original shee 
are they? Copies of the log? 

MR. GIUFFRA: The only ones I see are copies 
of the log. This is the log which is signed by 


Gordon, who testified. 


MR. BUSHLCR: Is that a copy or an original? 


MR. GIUPFRA: It seems to me to be a copy. 

They write into it. 

MR. BUSHLOR: All right. 

MR. GIUFFRA: I think the original logbook 
goes to the Commission and this one stays in the 
office. 

MR. BUSHLOR: Are you going to mark then as 
one exhibit. 

THE CLERK: Two. It will be Defendant's Ex- 
hibit J and K in evidecne. 

THE COURT: All right. This will be on at 
eleven o'clock tomorrow morning. 

MR. GIUFFPRA: Your Honor, wehave another 
exhibit. 

THE COURT: What? 

MR. GIUFPRA: This is an invoice submitted 
to Moore McCormack Lines by Land Coast Industries 
Corporation, indicating that the gnow removal work 
was carried on on January 1, 1971. 

MR. BUSHLOR: I can see that, your Honor. 

We don't need that. I have conceded it. 

THE COURT: You can see that there was some 
sme removal people sent there. 

Can I mark this? 


MR. GIUFPPRA: 


nh 
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25 
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THF COURT: Sure. It's non-jury. 


ey9 
THE CLERK: 


LERK: Invoice marked in evidence as 
Defendant's Mxhibit L. 
™r COURT: All right. Can you make it 
at eleven o'clock tomorrow morning? 
MR. GIUPPRA: Fine, your lonor. 
MR. BNSHLOR: Yes. 


THN COURT: All right, eieven o'clock in the 


morninc. That will give me a chance to get finished 


with the other business of the Court. 
All right, gentlemen. 
(Whereupon, an adjournment was taken to 


Tuesday, September 24, 1974, at 11 o'clock A.M.) 


— 


—————————————e 
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200a 


MEMORANDUM DECISION BY COSTANTINO, D. J. 


—— 


This is an action by a longshoreman against the 
owner of a ship for damages resulting from plaintiff's 
fall on a platform leading to the deck of defendant's 
| ship. The shipowner impleaded plaintiff's employer, a 
stevedoring company. Trial without a jury was id solely | 
on the issue of liability on May 6 and September 23 and 24, | 
1974, he Longshoreman's and Harbor Workers’ Compensation | 
Act Amendments of 1972, Pub. L. No. 92-576, § 18(a), 86 
Stat. 1263, amending 33 U.S.C. § 905 (1970) (hereinafter 
called “the 1972 Amendments"] which substantially changed 


the law in this area, are inapplicable since the date of 


injury was prior to the effective date of the 1972 


Amendments, Addison v. Bulk Food Carriers, Inc., 489 F.24a 
LK £00 Carriers, Inc 


1041, 1043 (lst cir. 1974); see Falletta v. Armatori S_p.A 


Genoa, 476 F.2d 316 (2d Cir. 1973); Reyes v. Marine 


Enterprises, inc., 494 F.2d 866, 868 (lst Cir. 1974). 


The court finds the following facts: The S.S. 


Mormacdrago, owned and operated by defendant Moore McCormack 
Lines, Ine. [hereinafter “Mormac"] was moored to the 23rd 
Street Pier on January 1 and 2, 1971. On January 1, it 


snowed from 8:00 a.m. until after 4:00 p.m. At 1:00 p.m. 
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on January 1, a shore gang employed by Atlantic Coast 
Industries Corporation came aboard the Mormacdrago pursuant 
to a contract with defendant Mormac to shovel snow off the 
gangway, platform, and decks. Plaintiff, an employee of 
third party defendant Universal Terminal and Stevedoring 
Corporation [hereinafter called "Universal"] ,started to go 
aboard the vessel at 2:00 p.r. on Jenuary 2 to take a 

coffee order from the gang ahoard the vessel. To reach the 
deck from the top of the gangway, it was necessary for him 
to cross a platform on which he noticed patches of ice, 

snow, and sawdust. There were no handrails on a portion of 
the platform. Plaintiff attempted to walk across the 
Platfem. *c the best of his ability. Slipping on a patch 

of ice, snow, and sawdust at a point in the platform where 
there was no handvaijiling, he fell on his right knee, twisting 
his right ankle. Plaintiff was not contributorily negligent. 
The fall was «itnessed by a fellow longshoreman, Mr. Anthony 
Misseri; the latter saw a skidmark in the vicinity of 


plaintiff's fall. 


~ 


Plaintiff claims that defendant is liable to him 


| on two grounds - unseaworthiness and negligent ~ ilure to 
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neat: > 


Unseaworthiness 


t 
Although the 1972 Amendments preclude a longshore- 
vessel owner, the law which antedates the statute and is 
¢ 


man from bringing an action for unseaworthiness against a | 
! 
t 


applicable here permits such an action. Seas Shipping Co. 


v. Sieracki, 328 U.S. 85 (1946). Unseaworthiness exists 


where there is such a condition of slipperiness that the 
platform is not reasonably fit for its intended use by 

the crew, see Rice v. Atlantic Gulf & Pacific Co., 484 F.2d 
- 48, 1321 (2d Cir. 1973). In this court's judgment, the 
existence of the slippery patches, together with inadequate 


handrails or other support aids rendered the Platform not 


platform was urseaworthy at the time of plaintiff's fall. 


Since the unseaworthy condition proximately caused 


Plaintiff's fil’, defendant is liable for damages caused by 


' the unseaworthy condition of the platform. 


reasonably fit for its intended use. it follows that the 
} 
| 
Negligence 


A shipowner owes the duty of exercising reasonable 
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care towards those lawfully avoard the vessel who are not 


; 

j members of the crew. Kermarec v. Compagnie Generale, 

! 

358 U.S. 625 (1959). The-.duty of exercising reasonable 
| 


care entails providing a longshoreman with a safe place to 


work and safe passage to and from that place. Mendoz. v. 


' A.S. Ludwig Mowinckels Rederi, 293 F. Supp. 1319 (S.D.N.Y. 


defendant shipowner negligently failed to meet this duty, 


osetawe beets 


| 
H 

| 
1968); 1A Benedict on Admiralty § 112. To establish that | 
Pee Rs, ; | 
plaintiff must show that defendant's actions or failure to | 

e) act created an unsafe condition of which defendant had 
actual or const~uctive notice. Rice, 484 F.2d at 1320. To 


recover damages, plaintiff must show that defendant's 


negligence proximately caused his injuries. 


The portion of the platform where plaintiff slipped ; 


was in an unsafe condition because of the presence of 


en indent 


slippery patches of ice, snow and sawdust and the absence 
of handrailings or other sufficient support devices. 
Defendant had either actual or constructive notice of the 
unsafe condition; an employee named Gerald Gordon, whose 


duties included supervision of the platform, stated at a 


oi 


= ee 
—— ee 


ne | deposition that he inspected the platform as early as 8:00 
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a.m. on the date of plaintiff's fall. The evidence fails 
to indicate an appreciable change in the condition of 
the platform from that time to the time of plaintiff's fall. 
There is no question that defendant had a reasonable amount 
of time prior to plaintiff's fall at 2:00 p.m. to remedy 
the dangerous condition which its employee, Mr. Gordon, 
should have observed. Accordingly, the court finds that 
defendant Mormac was negligent in failing to correct the 
unsafe condition within a reasonable length of time after 
actual or constructive notice, see Blier v. United States 
Lines, 286 F.2d 920 (2d Cir. 1961). Since this negligence 
proximately caused plaintiff's fall, this court holds 


defendant Mormac liable to plaintiff for its negligence. 


Defendant's Claim for Indemnity 


Defendant b. nac's claim against Universal is 
based upon an express or implied warranty of workmanlike 
performance owed to Mormac by Universal. Whether "a hazard 
is created by the negligence of the shipowner or otherwise, 
the stevedoring firm is liable for indemnity if a workman- 
like performance would have eliminated the risk of injury," 


Nicroli v. Den Norske Afrika-og Australielinie Wilhelmsens 


| 


295a 


MEMORANDUM DECISION BY COSTANTINO, D. J. 


Dampskibs-Aktieselskab, 332 F.2d 651, 656 (2d Cir. 1964); 
DeGioia v. United States Lines Co., 304 F.2d 421 (2d Cir. 
1962). In the instant case, longshoremen employed by 
Universal boarded the ship on January 2 at 8:00 a.m. 
These longshoremen must be charged with actual or con- 
structive knowledge of the condition of the platform at 
that time. Knowledge of a dangerous condition by a member 
of a stevedoring gang is imputed to his firm. Bertino v. 
Polish Ocean Line, 402 F.2d 863, 366 (2d Cir. 1968). The 
“implied warranty of workmanlike performance requires 
stevedores to remove defects and dangerous conditions on 
vessels on which they are employed and generally to see 
that the longshoremen work under reasonably safe 
conditions" Bertino, 402 F.2d at 866. Failure to comply 
with this duty renders shack’ liable to Mormac for 
breach of warranty: 

a stevedore or other third-party 

defendant can undoubtedly be held 

for failure to correct a hazardous 

condition or prevent its employees 

from exposing themselves to danger 

of which it has knowledge, actual 


or imputed. 


McLaughlin v. Trelleborgs Angfartygs A/B, 408 F.2d 1334 


(2a Cir. 1968) (aictum), cert. denied, 395 U.S. 946 (1969). 


ee ee 


es 


eee eer ne wo ee ee 8 8 
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The case of Nye v. A/S, D/S Svendborg and S/S AP 1912 A/S, 


501 F.2d 376 (2d Cir. 1974), relied on by Universal, is 
distinguishable; indemnity was denied in Nye because, 


unlike in the instant case, plaintiff's employer "could 


| not have known" of the condition which caused plaintiff's 


holds that Universal is liable to Mormac for whatever sums 


are assessed in plaintiff's favor against Mormac. 


The above shall constitute the court's Findings of 
Fact and Conclusions of Law pursuant to Rule 52(a), 


| 
! 
| 
injury. Nye, 501 F.2d at 380. Accordingly, this court | 
| 
Fed.R.Civ.P. | 
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| UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Plaintiff, 
- against - 
NOTICE OF APPEAL 
MOORE-MeCORMACK LINES, INC., 
Defendant and 72 Civ. 572 (MC) 
Third-Party Plaintiff, 
- against - 
UNIVERSAL TERMINAL AND STEVEDORING CORP. 


Third Party Defendant. 


: 


" 


J Notice is hereby given that the defendant appeals 
2 the United States Court of Appeals for the Second Circuit 


from the judgment entered herein on February 10, 1975 in favor 
| of the plaintiff against the defendant, which judgment determined 
: question of liability only. 


Dated: New York, New York 
March 12, 1975 


Mew York, New York 10036 
TO: IRVING B. BUSHLOW, ESQ. 
Attorney for Plaintif 
26 Court Street 
Brooklyn, New York 11242 


COMMETTE, QUENCER & ANNUNZIATO, ESQS. 
Attorneys for Third-Party Defendant 
60 Bast 42nd Street 


BY: J. 9G crea 
$86 Bifth Avenue 
New York, New York 10017 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


Be eh ec SR ai ap ae a teh tag ah a x 
CHARLES SCALAFANTI, | 
Plaintiff, 

-against- 

‘ MOORE-McCOR MACK LINES,INC. , | 
i , Defendant and Third- * 42 Civ. 572 
: Party Plaiatiff, Roe Ge | 
i -against- : APPEAL 


i UNIVERSAL TERMINAL AND STEVEDORING 
i: CORP. , , 


e Third-Party Defendant, 


Notice is hereby given that Universal Terminal and Stevedoring 


iF Corp, the third-party defendant above named, hereby appeals to the 
i : 
United States Court of Appeals for the Second Circuit from the 
H 
| 


| 
, judgment determining liability herein entered in this action On the 10th 
| 


day of February, 1975. 


;Dated: March 12, 1975 


Commette,Quencer & Annunziato 
-and 

McHugh, Heckman, Smith & Leonard 

Attorneys for Third-Party Defendant 


Ea a iy, fa. ra 


James M. Leonerda 
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